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:-PRiL  13,  1928.— Committed  to  the  Committee  of  the  Whole  House  on  the 
Jm  state  of  the  Union  and  ordered  to  be  printed 


'Mr.  Parker,  from  the  Committee  on  Interstate  and  Foreign  Com- 
merce, submitted  the  following 

REPOET 

[To  accompany  H.  R.  12620] 

The  Committee  on  Interstate  and  Foreign  Commerce  of  the  House 
of  Representatives  to  whom  was  referred  the  bill  (H.  R.  12620)  to 
authorize  the  unification  of  carriers  engaged  in  interstate  com- 
merce, and  for  other  purposes,  having  had  the  same  under  considera- 
tion, report  favorably  thereon  without  amendment  and  recommend 
that  the  bill  do  pass. 

I.  GENERAL  DISCUSSION 

NECESSITY   FOR   THE   LEGISLATION 

The^jfilifiv  of  authorizing  the  unification  of  rail  carriers  and  their 
properties  if  such  unification  is  in  the  public  interest  has  long  been 
established.  The  provisions  of  existing  law,  however,  uncteFwhich 
It  was  contemplated^ffiat  this  policy  should  be  carried  out  have 
proved  impossible  of  administration;  and  the  provisions  of  existing 
law  which  were  contemplated  to  be  of  only  temporary  application, 
and  which  are  admittedly  inadequate,  have  been  and  are  being 
resorted  to.  Practically  everyone  agrees  that  the  policy  is  sound  and 
that  many  of  our  present-day  railroad  problems  can  be  relieved  only 
through  unifications  properly  authorized  and  carried  out  under 
sufficient  safeguards.  The  time  has  come  when  the  temporary  pro- 
visions of  the  present  law  must  be  repealed  and  permanent  provisions 
substituted  therefor  which  are  adequate  to  protect  and  promote  the 
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interesta  of  the  pttblic,  wMch  are  reasonably  certain  and  possible  of 
•dmiiiistration,  and  under  wMch  tbe  eetablislied  policy  can  be 
carried  ont. 

MAIN    FEATURES    OP   THE   BILL  . 

Brieiy,  the  primary  purpose  of  the  bill  is  to  remedy  the  defects 
of  the  existing  law  in  order  that  the  established  policy  of  permitting 

the  volnntarr  iipifi.i^:.«»tiAn  of  railroads  and  their  properties  may  be 
canie3  out,  but  only  if,  in  each  ease,  the  Interstate  Commerce  Com- 
mission has  determined  that  tiie  proposed  unification  will  promote 

the  public  interest.    The  bill  has  two  main  features: 
First,  it  affords  greater  and  more  effective  protection  to  the  public 

by  ff'fta^ri^Kifijy  tKft,  {|f,fna,«,ri4^«=t^  t.n  be  Considered  by  the  commission 
and  by  proVidmg  matonly  unifications  which  will  effectively  promote 

the  public  interest  naay  be  authorized ;  and 

Second; il 'affords' to  the  carriers  mom  Jeiihle  m,e.tbods  for  carry- 
ing into  effect  a  proposed  unification  which  has  been  approved  by 

the  commission. 

OUR   PBESENT   RAILROAD    PROBLEMS^ 

The  public  must  have  adequate  and  efficient  transportation 
service  at  the  lowest  rates  consistent  therewith.  The  public  has  the 
right  to  demand  of  Congress  that  it  estabhsh  a  system  of  regulation 
which  will  give  each  community  served  the  transportation  upon  which 
its  life,  its  growth,  and  its  development  depend.  Private  operation 
of  our  transportation  agencies  under  public  regulation  should  be  the 
permanent  policy  of  our  Government.  Our  present  system  of  regula- 
tion, however,  must  be  made  more  effective  if  private  operation  is  to 
meet  the  just  dom.and8  of  'the  public. 

During  the  years  1923  to  1927,  inclusive,  the  Interstate  Commerce 
Commission  authorized  the  abandonment  of  3,052  miles  of  railroad 
engaged  in  interstate  commerce.  The  abandonment  of  lines  neces- 
sary to  our  transportation  system  should  not  be  permitted.  Com- 
munities have  developed,  homes  and  bu,8ines8es  have  be^en  estab- 
lished, and  property  has  been  acquired  in  reliance  upon  the  continued 
operation  of  the  tranBportation  facihties  afforded  by  such  lines. 
Furthermore,  the  problems  of  weak  Hues  can  not  be  solved  by  author- 
izing abandonments.  B'tttjgeak  roads  can  not  kfim  remain  in  exist- 
encci,  nor  can  they  render  the^iefftge'"  to  which  tneir  users  are  entitled, 

lunless 'effettiw^i^rjBS^^  opei'ation  can  be 

Icontinued  and^eir  service  improved.    Additions  and  betterments 

lUst  repIaSnlJlSionments.  Carriers,  must  place  themselves  in  a 
jposition  which  will  invite  the  capital  necessary  to  improve  and  pro- 
"mote  the  service  th^ey  are:  rendering.  Many  weak  roads  have  found 
it  absolutely  impossible  to  obtain  the  money  necessary  for  capital 
expenditures.  Even  some  so-called  strong  roads  have  been  compelled 
to  rely  upon  bond  issues  when  a  sound  financial  program  demands 
the  issuance  of  shares  of  capital  stock. 

Eates  must  be  soundly  made  and  adjusted.  Carriers  are  entitled 
to  Aarge  rates  which  will  yield  them,  a  reasonable  return.  The 
public,  on  the  other  hand,  is  entitled  to  the  best  service  at  the  lowest 
rates  compatible  with  that  service.  One  rate,  however,  must  be 
established  for  all  carriers  for  a  given  service  within  a  given  territory. 
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That  rate  must  be  adequate  to  permit  the  weak  lines  to  live,  even 
though  a  stronger  carrier,  if  considered  alone,  could  be  compeUed  to 
render  the  service  at  a  much  lower  rate.  But  if  it  were  permitted  to 
charge  a  rate  less  than  the  rate  necessary  for  the  weak  carrier,  a  result 
directly  contrary  to  the  one  desired  would  obviously  be  produced, 
■  for  the  stronger  carrier  would  be  given  substantially  all  the  business: 
Artificial  divisions  of  joint  rates  are  not  sound,  and  there  are  many 
ca^es  where  joint  rates  do  not  exist.  The  recapture  clause  is  not 
proviilg  as  effective  as  it  was  hoped. 

Substantial  and  effective  competition  between  carriers  must  be 
assured.  Although  it  is  generally  supposed  that  competition 
between  carriers  in  rates  does  not  and  cZ  not  exist,  it  is  believed 
that  there  still  remain  real  opportunities  for  competition  in  ratos. 
Competition  in  service,  however,  will  undoubtedly  bring  about  many 
necessary  improvements.  As  a  matter  of  fact,  many  of  our  shippers 
to-day  and  a  substantial  portion  of  the  consuming  public  are  vitally 
interested  in  expeditious  and  safe  delivery  as  well  as  in  rates.  But 
competition,  whether  in  rates  or  in  service,  can  not  be  effective  unless 
the  competing  carriers  are  strong  and  well  balanced. 

The  excessive  cost  of  inefficiency  and  inadequate  equipment, 
reflected  not  only  in  the  freight  rates  but  also  in  the  delays  and 
hazards  which  shippers  must  take  into  consideration,  must  be  elimi- 
nated. Even  assuming  that  the  elimination  of  inefficiency  will  not 
produce  a  saving  substantial  enough  to  be  reflected  in  an  extensive 
rato  reduction,  the  continuance  of  the  costs  of  inefficiency  can  not  be 
justified  economically,  and  the  elimination  of  unnecessary  hauls  and 
duplications  will  undoubtedly  produce  substantial  improvement  in 
service. 

THE   POLICY   OF  AUTHORIZING   UNIFICATIONS 

Argument  is  not  necessary  to  support  the  soundness  of  the  policy 
of  encouraging  and  authorizing  the  unification  of  railroads  and  their 
properties.  This  poHcy  has  been  established  by  the  Congress,  has 
been  repeatedly  recommended  by  the  President,  has  been  indorsed 
by  the  Interstate  Commerce  Commission,  and  has  been  advocated  by 
carriers,  strong  and  weak  alike,  and  by  shippers.  Transportation 
experts  agree  that  the  policy  is  sound. 

During  the  entire  perioa  of  many  weeks  which  your  committee 
has  devoted  to  public  hearings,  with  widespread  and  continued 
pubhcity,  not  a  single  witness  appeared,  or  asked  for  an  opportunity 
to  appear,  in  opposition  to  the  policy.  It  is  not  asserted  that 
unifications  will  remove  all  the  difficulties  of  to-day  in  providing 
and  maintaining  adequate  railroad  transportation  service  and  in 
effectively  regulating  carriers  engaged  in  such  transportation.  Uni- 
fications upon  sound  principles,  however,  will  prove  a  very  sub- 
stantial step  forward  toward  the  solution  of  our  present  problems 
and  undoubtedly  present  the  only  effective  method  by  which  many 
of  our  present  railroad  difficulties  can  be  relieved. 

There  is  nothing  new  in  Ae  policy  which  the  bill  advocates. 
Unifications  are  almost  as  old  as  our  transportation  system.  Pro- 
gressive development  in  the  unification  of  railroads  has  been  a  con- 
tinuous factor  m  raiboad  history.  Practically  all  our  great  systems 
of  to-day  are  the  products  of  unifications.     In  the  beginning  the 
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kupdlisk^  motive  was  th©  extension  of  roads  into  the  large  trade 
eentere  m  order  to  increase  the  ability-  to  handle  the  expanding 
tfaffic,  to  permit  the  continuous  handling  of  traffic,  and  to  avoid 
delays  and  expense  in  frequent  transfers.'  Siibsequently,  however, 
the  movement  became  actuated  by  a  desire  to  combine  competing 
systems  and  the  stranglehold  of  monopoly  was  substituted  as  the 
goal,  to  be^  gained.  Kate  agreements,  pools,  and  traffic  associations 
became  common.  The  pubic  and  the  Congress,  however,  were  quick 
to  recognize  the  change  in  the  ends  to  be  accomplished,  atfil  the 
Sherman  Act  and  the  Oayton  Act  proprly  restrained  further  unifica- 
tions of  this  nature.  In  addition,  unifications  of  parallel  and  compet- 
ing lines  were  commonly  prohibited  by  State  laws  and  constitutions. 
Prior  to  the  World  War,  however,  it  was  recognized  that  railroad 
■unifications  were  desirable.  Congressional  committees  were^  study- 
ing the  problem,  only  to  be  interrupted  by  the  war  and  war  legisla- 
tion. Following  the  war  the  study  of  the  problem  was  renewed, 
with  the  result  that  the  Congress  adopted  the  policy  of  railroad  con- 
solidations which  became  law  with  the  enactment  of  the  transporta- 
tion act  of  1920.  Certain  provisions  of  that  law  have  been  found  to 
be  impossible  of  administration  and  have  tended  to  defeat  the  very 
purpose  of  Congress. 

PBOTBCTIOH'  OF  PUBMC  IHTBRBST 

Your'  committee  has  devoted  considerable  time  to  working  out 
effective  provisions  under  which  the  interests  of  the  public  will  be 
fully  pro'tected.  Your  committee  is  certain  that  the  results  which 
may  properly  be  achieved  through  unifications  can  be  brought  about 

without  in  me  a%l^:t^t  degree iiS«iag  any  p«ieiiye--0f>pof*-unity  for 

a  reiioni  16  ffie" wa  of  consolidations  for  purpo.se8  of  monopoly.  Only 
imifications  which  will  promote  the  public  interest  are  authorized  by 
tha  bill.    Section  202(1)  then  provides  that — 

♦■  •  *  In  detctmining  the  public  iiitmet'  the  eommiseion  shall  .give  dm 
eoiul<lfsnitio]i  to  the  maintenance  of  competition  between  camera  and  the  ]^!^ 
vention  of  any  undue '"JMlfglltnp  of  exlgting  competrlioD.  ihe  preservation  and 

improvement  of  the service  affbrd'ed'  "by  'tne  necessary  weak  or  short  Knes,  the 

promotion  of  economy,  the  affording  of  better  service,  the  securing  of  a  simplified 
and  more  effective  regulation  of  carriers,  the  ultimate  establishment  of  a  number 
of  strong  and  efficient  systaais  w^ell.  balaneed  within  tbemaelTes  and  with  other 
systems,  and  to^  such  other  factors  as  may  'be  in  the  public  interest. 

Each  of  the  above  provisions  will  be  discussed  in  detail  hereinafter. 
It  is  sufficient  to  pomt  out  at  this  time  that  the  Congress  and  the 
pubtic  may  rest  assured  that  the  public  interest  has  been  uppermost 
m  the  minds  of  the  committee.  II  the  public  interest  will  be  pro- 
moted by  a  proposed  unification,  ©Terything  should  be  done  to 
encourage  the  prompt  carrying  into  effect  of  the  unification  plan. 
If,  on  the  other  hand,  it  does  not  promote  the  public  interest,  the 
unification  should  be  specifically  prohibited  and  no  opportunity 
should  be  afforded  the  carriers  for  attempting  a  unification.  The 
selfish,  .interests  of  the  carriers,  and  thill  narrow  peiBg^ctive  of  &tate 
authori.ti:  must  give  way  to  the  paramouni'MdinimdB  M^^  interests 
4il''  the  puMie  as  a  whole. 
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THE  EXISTING  LAW 


As  heretofore  explained,  the  existing  law  consists  of  two  provisions, 

one  intended  to  ^>f  ff'^'T.tf  tfliiBr^'''f"Fy "■■pplififtftiftn  ftffl-^  ^^  authorize 

the  a'HfiiisifiojTof  f^jntroTn^^  to  a  consolidation,  and  the 

other  intended  to  be  of  permanent  application  and  to  authorize  con- 
solidations. 

The  temporary  provision  is  found  in  paragraph  (2)  of  section  5  of 
the  interstate  commerce  act-  The  permanent  provision  is  found  in 
parngrjaphs  (4),  (5),  and  (6)  of  section  5  of  the  interstate  commerce 
act.  Paragraph  (8)  of  section  5  grants  immunity  from  the  antitrust 
laws  in  carrying  out  orders  of  the  commission  under  either  of  the 
above  two  proviai^ns, 

THE  DEFECTS  OF  BXISTIHG  LAW 

The  more  obvious  defects  of  the  present  law,  discussed  in  detail 
hereinafter,  may  be  briefly  outlined  as  follows: 

(1)  The  interest*  of  the  public  are  not  adequately  safeguarded. 

(2)  The  provision  intended  to  be  of  permanent  application  can 
^  ■  not  become  effective  because  of  the  fact  that  it  requires  the  commis- 
CI     ii#ll  fco  prepajre  a  complete  plan  for  the  consolidation  of  the  railway 

properties  in  the  continental  United  States  into  a  limited  number  of 
systems  before  a  consolidation  can  be  approved,  and  the  commission 
has  found  it  impossible  to  comply  with  this  requirement. 

(3)  The  temporary  provision  of  the  existing  law  has  been  resorted 
to  for  unifications  which  should  be  effected  only  under  adequate, 
permanent  provisions. 

(4)  The  existing;  law  provides  for  »r,W  »n.  t.^.  »f  „^|fi.«t.;»n 
namely,  a  corporate  consolidation. 

(5)' Adequate  corporate  p?5WfeT'  and  definite  corporate  procedure 
are  not  prescribed. 

(6)  Unifications  under  State  l^w  are  jiot  prohibited. 

(7)  TH^"  pffiSeBt  law  prescribes  conditions  which  can  not  be  com- 
plied with  for  years,  such  as  the  requirement  that  the  par  value  of 
the  securities  must  Aot  exceed  the  value  of  the  consolidated  proper- 
ties  as  determined  under  section  19  (a). 

(8)  The  rights  and  remedies  of  dissenting  stockholder  are  not 

3     £*  1       iiHr-        ■■■  r 11 — — — II _ja— .III. ^ 

aennea.'    — ^— ^— — — ^-™ 

OUTLINE   OF   THE    BILL 

Briefly,  the  bill  accomplishes  the  following: 

(1)  It  authorizes  railroad  unifications  which  ^vill  promote  the  public 
interest  and  lays  down  very  definite  and  specific  standards  to  be 
considered  by  the  Interstate  Commerce  Commission  in  determining 
whetlier  or  not  a  proposed  unification  will  in  fact  promote  the  public 
interest. 

(2)  It  removes  the  defects  of  the  present  law  which  have  combined 
to  prevent  the  promotion  of  the  policy  of  voluntary  imifications. 

(3)  It  repeals  the  provisions  of  existing  law  under  which  so-called 
mergers  have  been  attempted  (although  none  has  actually  been 
authorized),  and  which  have  been  subjected  to  considerable  criticism. 

(4)  It  grants  to  carriers  all  the  power  necessary  to  carry  into 
effect  a  unification  which  will  promote  the  public  interest  and  which 
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has  been  approved  hj  tie  Iiilentate  Commerce  Commission,  and 
removes  existing  banners  of  Federal  and  State  laws  which  otherwise 
would  prevent  the  carrying  into  effect  of  the  concessional  policy. 

(5)  It  affords  adequate  protection  to  dissentmg  stockholders 
who  are  not  in  accord  with  the  will  of  the  majority  and  who  wish  to 
'Withdraw  from  the  enterprise. 

(6)  It  relieves  the  commission  of  the  tremendous  and  probably 
impossible  task  imposed  upon  it  of  preparing  a  complete  and  com- 
Ijrehensive  plan  for  the  nmfication  into  a  limited  number  of  systems 
of  all  the  railway  properties  within  the  continental  United  States. 

(7)  It  prohibits  all  unifications  except  those  proposed  and  carried 
out  in  accordance  with  the  act,  including  consohdations,  mergers, 
acquisitions  of  properties,  and  acquisitions  of  voting  securities. 

II.  DETAILED  ANALYSIS  OF  THE  BILL 

8TBUCTUBB   OF  THE   BttI* 

The  bill  proposes  to  add  a  new  title  to  the  interstate  commerce  act. 

The  mechanical  structure  of  the  bill  is  designed  to  keep  the  laws 
fdaling  to  carriers  in  one  place  and  also  to  make  the  provisions  of 
existing  law  relating  to  the  procedure  of  the  commission  applicable 
to  the  provisions  of  the  bill. 

DEFINITIONS 

_  Section  201  contains  definitions  of  some  of  the  terms  used  in  the 

bill. 

Section  201(1)  defines  the  term  "interstate  or  foreign  commerce" 
in  the  usual  mamier.  The  definition  does  not  change  existing  law, 
but  is  used  in  order  to  prevent  repetition. 

Section  201(2)  defines  the  term  "carrier. "  Inasmuch  as  this  term 
is  used  throughout  the  act,  the  definition  is  of  considerable  impor- 
tance. As  a  result  of  the  definition  the  provisions  of  the  bill  will 
apply  to  a  common  carrier  engaged  in  the  transportation  in  interstate 
or  foreim  commerce  of  passengers  or  property  wholly  by  railroad  or 
partly  by  rairoad  and  partly  bj  Fater,  within  the  continental 
United  States,  if  the  carrier  is  subjectlo*the  present  interstate  com- 
merce act.  This  definition  is  based  upon  the  provisions  of  section 
1(1)  (a)  of  the  interstate  commerce  act.  Consequently,  a  carrier  is 
included  within  the  definition  if  it  is  engaged  in  transportation 
by  railroad,  even  though  also  engaged  in  other  transportation,  for 
example,  by  motor  bus. 

By  reason  of  the  fact  that  certain  railroad  companies  have  leased 
all  their  properties  and  consequently  are  not  actually  engaged  in 
transportation,  and  by  reason  of  the  fact  that  many  terminal  com- 
panies, although  not  engaged  in  transportation,  own  terminal  facili- 
ties, such  as  passenger  and  freight  depots,  yards,  and  grounds,  which 
should  properly  be  subj'ect  to  the  provisions  authorizing  the  unifica- 
tion of  carrier  properties,  such  companies  are  included  within  the 
deinition.  A  terminal  corporation  is  one  which  owns  properties  to 
supply  terminal  facEities  for  one  or  more  railroad  companies,  usually 
operating  such  properties  either  in  whole  or  in  part,  under  operating 
agreements  with  the  railroad  companies;  and,  consequentiy,  com- 
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panies,  such  as  packing,  mining,  warehouse,  lumber,  and  elevator 
companies,  etc.,  which^wn  terminal  properties  merely  aB  an  incident 
to  the  carrying  on  of  their  other  business,  are  not  included  within  the 
definition  and,  therefore,  are  not  subject  to  the  provisions  of  the  bill. 
In  order  to  permit  the  organization  of  a  new  corporation,  the  definition 
includes  such  a  corporation,  if  it  is  organized  to  effect  a  unification  and 
also  for  the  purpose  of  engaging  in  transportation  as  a  carrier.  It 
will  be  noted  that  sleeping-car  and  express  companies  are  excluded 
from  the  provisions  of  the  bill. 

Section  201(3)  contains  an  aU-inclusive  definition  of  securities. 

Section  201(4)  defines  the  term  "voting  securities"  to  mean 
outstanding  securities,  whether  shares  of  stock,  bonds,  certificates, 
notes,  or  other  evidences  of  interest  or  indebtedness,  issued  by  a 
carrier,  if  such  securities  have  voting  privileges.  Unissued  stocl 
and  stock  acquired  by  the  issuing  carrier  and  held  in  its  treasury,  of 
course,  are  excluded,  as  well  as  all  securities,  such  as  preferred  stock, 
in  respect  to  which  no  privilege  of  votingaiaa  been  conferred.  In 
other  words,  your  committee  felt  that  all  securities  having  votmg 
privileges  with  respect  to  anv  qnastion  involvi^d  in  ^^umpnafid  mifi- 
cation  should  colltlkie  to  have  the  voting  pnvilegTW^  theT>m, 
buriat  no  greater  votmg  privilege  should  be  conferred. 

PROTECTION   OF   THE   PUBLIC   INTEREST 

Section  202(1)  authorizes  a  unification  of  carriers  or  of .  property 
of  carriers,  but  onljr  if  the  Interstate  Commerce  Commission  is  of 
opinion  that  the  unification  will  promote  the  public  interest.  This 
paragraph  requires  the  commission  to  give  due  consideration,  among 
other  matters,  to  the  maintenance  of  competition  between  carriers 
and  the  prevention  of  any  undue  lessening  of  existing  competition, 
the  preservation  and  improvement  of  the  service  afforded  by  the 
necessary  weak  or  short  lines,  the  promotion  of  economy,  the 
affording  of  better  service,  the  securing  of  a  simplified  and  more 
effective  regulation  of  carriers,  and  the  ultimate  establishment  of  a 
number  of  strong  and  efficient  systems  well  balanced  within  them- 
selves and  with  other  systems. 

The  paragraph  does  not  require  the  commission  to  find  that  each 
of  the  above  will  result  from  a  proposed  imification.  It  is  intended 
rather  to  give  to  the  commission  an  indication  of  what  the  Congress 
expects  will  result  in  the  future  from  imifications.  For  example,  it 
is  conceivable  that  a  proposed  unification  may  not  produce  economies, 
and  certainly  the  immecfiate  estabhshment  of  all  the  strong  and  efl^I 
cient  systems  ultimately  to  be  created  is  not  expected.  Nevertheless, 
the  unification,  if  otherwise  proper,  may  be  approved  by  the  conunis: 
sion.  Furthermore,  the  paragraph  merely  requires  that  the  commis- 
sion shall  give  due  consideration  to  the  above  factors.  It  does  not 
mean  that  greater  consideration  should  be  given  to  any  one  of  them 
than  to  any  of  the  others.  It  means  that  a  sound  balancing  of  all 
the  factors  involved  in  any  proposed  unification  will  result  in  the 
opinion  that  the  unification  will  promote  the  public  interest. 

It  wiU  also  be  observed  that  the  paragraph  does  not  require  a 
specific  finding  as  to  the  actual  existence  of  any  of  the  factors.    In- 
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iimttcli  as  th©  i»m,iiii!i8i<in  wil  liar©  to  uiake  a  lo,reca8t  of  th# 
coweoueaces  to  imiilt  from  t^e^propoi«l  uEification  based  upon  el 
to#  imforaiation  and  facts  available,  aed  inasmiich  as  the  commission 
^  *^®,f  P«^^  to  "e  a  soTOd  discretion  in  making  its  determination 

^ll^iSJiZf^^  '*  iTfL^'  ??*^"^  ""  legM^ive,  rather  than  a 
judicial,  function  and  wiU  be  acting  as  an  ii«iibcj  of  the  Coneress 

It  iwij  be  wall  to  pornt  out  again  that  uiMmiims  are  not  to'b© 
wttiKK^  mefely  to  ntMfy  'the  ^desire  of  human  nature  to  attain 
^h^tlZZZJ^  f  ^  '^'^^^'  .9^  ^^  eonlraiy,  unifications  are 
S«  !ri1^^  ^^^'^  ^^  P^^"^  ^^  ^«*^  deprived  of  my  of 
!^L^  f^*^*^  '^  ^^^.  posaeases  (at  least  uiileet  a  satisfactoir 
substiliito  »  pwvidiid),  and  when  it  idH  be  assZS^tLtTvoS 
conseipiioces  will  nwrft  froiii  the  nnilcation.  Eveiy  effort  has  been 
S!f  « ?rH^l  *?  P'^yj^  interest  and  to  make  it  the  paramount 
iwii.    11  ttie  Intowtote  Commerce  Commission  is  not  fiatMed  that 

;cffl  ^^.S"-'^  ^™-»^  *^«  ''"•'»''  "^^'^ 

£«wi<iii<»jia  0/  e(mpemm.—Tk%  paragraph  riMiiifes  the  com* 

K!l^£?*  ^"^^^^^^^^  to  At  mainteiiaiice  of  oompetitioii 
mwwmm  •amfun.  it  'wiU.  be  ©batrved  that  this  does  not  reouire  tha 
iB:ainton.an,ce  of  -existing  coapetition,  hut  merelv  thut  thlt^  •miToI 
be  competition  after  a^ifica^Ton  if  ihe«  ifS^Si LtS^^Te 
uMhcabon.    It  IS  obvious  that  competition  between  two  strong  car- 

S^^jl^f  *"'"^w'°°  '^'^  P"'^"  "".'=''  •»<"*  eBective  than  any  exis^ 
m  competition  between  a  strong  and  a  weak  carrier.  Consequently. 
the  public  mtorest  will  be  matemUy  promoted  if,  in  such  case,  tfie 

^«?^tt«S'S^.'.L^^'  •»'"■»*"'"  ^"••" 

ilf^m  hmmmgqf  mM$^  cmBpemm.^Bm  consideration  must 
aJso  be  given  to  the  prevention  of  any  undue  lessening  of  existing 
e©mpetition.  This  provision  does  not  mean  that  there  can  be  no 
iMsenmg  of  existmg  competition,  and,  obviously,  the  substitution  of 
eflective  and  substantial  competition  described  above  could  not  be 
accomplished  without  some  elimination  of  the  existing  competition 

lulw  "^"^F^T  f""^  prevent.  If  the  public  interest  unques- 
tft  S^h'^Z!!?*  -r^TiF  ?f  ^>*^F  competition,  it  is  obvious 
!S!!!#  ^^^ym  will  not  be  "undue/^  Again,  the  primary  pm- 
pose  of  competitipn  among  railroads  is  to  promote  efficiency,  economv. 
and  better  service.  Competition  which  requires  duplication  and 
Iiwpeaaes  ooste  has  a  contrary  effect  and  may  well  be  eliminated 

Ihe  real  advantages  to  the  public  of  substantial  competition,  'it  is 
believed,  can  be  gamed  only  through  uniication  resulting  in  com- 
KJ^' a^rr^^^^^  equivalent  earning  power,  financial 

Pmsermiwn  of  wetd:  or  simi  Unes.—TU  paragraph  requires  the 
commission  to  give  due  consideration-  also  to  the  preservation  and 
improvement  of  the  service  afforded  by  the  necessary  weak  or  short 

rii.  J  r  ^**^-*r  ^J^^^^^^  '^  juidoubtedly  one  of  the  most  serious 
problems  now  confrontmg  us.  A  large  percentage  of  the  lines  now 
owned  by  weak  roads  must  continue  to  be  operated.    As  steted  above 


continued  abandonments  will  produce  disastrous  results  to  the  com- 
munities which  have  developed  in  reliance  upon  the  continued  opera- 
tion of  the  line.  Although  it  is  not  expected  that  unifications  will 
entirely  remove  the  weak-line  problem,  it  is  certain  that  we  may  ex- 
pect  a  very  substantial  percentage  of  the  weak  lines  to  become  parte 
of  strong  and  efficient  systems. 

Th4  prom&iiofh  oj  economy. — There  is,  admittedly,  much  difference 
of  opinion  as  to  the  substantial  effect  of  the  economies  to  be  realized. 
It  is  mdoubtedly  true  that  many  of  the  savings  in  overhead  expenses 
will  be  counterbalam^ed,  to  some  extent  at  least,  bj_  increased  ex- 
penses, for  example,  m  the  case  where  a  weaETme,  now  operated 
with  a  miniimmrpf  expensfit  becomes  a  part  of  a  system.  It  is  also 
true  that  overhead  expenditures  constitute  but  a  small  percentage  of 
railroad  expenses.  The  testimony  before  the  committee  is  con- 
vincing, however,  that  real  economies  will  come  from  unifications. 
Large  systems  can  make  more  economical  use  of  their  equipment,  for 
a  small  road  does  not  have  sufficient  traffic  or  sufficiently  diversified 
traffic  to  make  the  most  efficient  use  of  all  the  equipment  required 
to  handle  peak  loads  and  of  the  different  types  of  cars  required^ 
handle  different  commodities.  There  will  be  more  direct  routing 
and  less  back  hauling  of  freight.  Direct  lines  will  be  available  for 
commodities  demanding  a  fast  service.  The  cost  of  switehing  wiU 
be  reduced  to  a  minimum.  Methods  and  equipment  and  practices 
may  be  standardized.  A  substantial  and  forceful  purchasing  power 
will  be  concentrated  in  one  agency.  Shops  and  equipment  wifi  be 
utilized  to  the  maximum  extent. 

In  this  connection  it  may  be  pointed  out  that  it  has  been  allege 
and  considerable  testimony  has  been  introduced  tending  to  prove, 
that  in  one  of  the  proposed  mergers  now  pending  there  w3l  result  an 
aggregate  saving  through  economies  of  $10,000,000  a  year.  It  may 
well  be  that  the  distribution  of  this  amount  among  all  the  shippers 
in^the  territory  served  may  of  itself  not  appreciably  be  felt  in  ra 
reductions.  Even  assuming  that  no  reduction  by  reason  of  the 
saving  should  be  forthcoming,  the  saving  of  this  amount  and  the  im- 
provement of  the  service  resulting  therefrom  would  prove  very  sub- 
stantial and  worth  while.  ^    „,^L 

Better  service, — The  atrftngthftning  of  CTftdit  fa^jlitifts*  and  the  1  ^'  /  ^  ^ 
economies  effected  wiO  permit  additions  and  betterments,  better  j  c4*^* 
equipment,  and  improved  roadbeds.  A  system  wiU  be  in  a  position  J 
to  make  direct  and  fast  shipments.  A  sufficient  number  of  cars  of  the 
proper  type  will  be  available  to  meet  the  demand.  It  will  be  able 
to  give  regular,  adequate,  and  satisfactory  service.  Each  system 
wiU  connect  directly  with  another  system.  The  operation  of  solid 
trains  to  and  from  large  centers  and  important  gateways  will  be 
facilitated.  The  operation  of  terminals  at  large  centers  will  be  simpli- 
fied.  The  number  of  junction  points  will  be  reduced  to  a  minimum, 
A  simplified  movement  of  freight  or  passenger  traffic  will  result  in  a 
minimum  number  of  transfers  and  the  masimum  operation  of  through 
trains.  Uniform  service  can  be  afforded  throughout  the  year,  for 
even  though  there  should  be  a  crop  failure  in  part  of  the  territoiy 
served  by  the  system,  for  example,  conditions  might  well  be  normal 
in  other  parte  of  its  territoiy. 
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A^  dmpUM  and  more  effmim  repifcilwm.— A  reduced  number  of 
cftrnera  will  greatlv  simplify  the  duties  of  the  Interstate  Commerce 
Commission  and  also  the  duties  of  the  carriers  in  handling  matters 
before,  the  commission.    0|F  prASAni  mi1tv.|»^  trifilifl  and  facilities 

!^a-fflttM SI tr^:*^  k^'^? §?^  are  opflgited  by  Akout  1,000  .sfiji^rate 

^railway  com:|)all!5S. Bach  of  these  companies  has  it^ owi mdmdua! 

problems  before   the  Interstate  Commerce  Commission   and   the 
commission  must  consider  each  of  them. 

A  more  effective  regulation  of  carriers  is  one  of  the  most  important 
results  to  be  expected  from  unifications.  No  system  of  rate  mak- 
ing can  b6_  based  upon  the  condition  or  position  of  an  individual 
rauroad.  It  must  be  based  upon  the  condition  and  position  of  the 
railroads  as  a  whole  within  a  riven  territory.  But  each  railroad 
sboiiM  obtain  smular  financial  and  operating  results.  Similar 
results,  however,  can  be  obtained  only  if  the  railroads  themselves  are 
similar  m  character.  So  long  as  the  units  of  our  transportation 
system  are  so  greatly  lacldng  in  uniformity  as  at  present,  it  is  obvious 
that  uniform  results  can  not  be  obtained. 

Unification  offers  the  only  means  other  than  Government  owner- 
ship by  which  railroad  units  of  a  substantially  uniform  character 
may  be  created.  Public  regulation  under  present  conditions  is  ex- 
teaordmanly  difficult,  and  its  complexities  are  constantly  increasing. 
If  we  are  unable  to  make  it  more  effective,  efficient,  and  fair,  public 
regulation  may  fail.  And  if  it  fails,  the  continuation  of  private 
own^ership  will  become  impossible. 

The  mimfe  estaUuhmeni  qf  sy stems. -^The^  ultimate  goal  of  uni- 
licaticmB  18  the  establishment  of  a  limited  number  of  systems  which 
uni  tm  able  to  render,  and  to  continue  to  render,  to  the  public  the 
■eryice  demanded  at  rates  which  are  reasonable  to  the  public  and 
wteoh  will  yield  to  the  carriers  a  fair  return  upon  the  value  of  their 
laiway  properties.  It  is  not  expected  that  the  immediate  establish- 
niint  of  the  systems  contemplated  is  possible.  Years  will  undoubt- 
edly elapse,  during  which  unifications  will  be  effected  from  time 
to  tmae,  before  the  ultimate  goal  is  reached.  The  commission  must, 
however,  keep  the  ultimate  end  in  mind  and  must  consider  whether 
«J„  proposed  unification  will  tend  to  bring  about  the  ultimate 
'CBtabMhmant  of  a  strong  .and  efficient  system. 

A^cajrier  which  is  "strong"  is  in  a  position  to  obtain  the  necessary 
funds  for  additions  and  betterments  and  equipment  at  the  lowest 
pwfiible  •cost.  An,  efficient  system  is  one  neither  so  large  as  to  be 
inwieldly  or  uimnMiagoable,  nor  too  small  to  secure  economies  derived 
frem  large  scale  operations;  one  that  can  make  the  best  possible  use 
of  Its  roilmg  stock,  yards,  and  terminals,  so  as  to  avoid  the  congestion 
of  transportation  on  the  one  hand  and  idle  facilities  on  the  other;  one 
ttial  will  be  m  a  position  to  meet  the  transportation  demands  made 

Zon  It  at  the  lowest  possible  costs.  A  well-balanced  system  is  one 
It  has  a  reasonable  opportunity  to  originate  weU-diversified  and 
d«p«dable  traffic  which  assures  a  continuity  of  revenue,  so  that  the 
de^eBSion  m  a  single  industiy  will  not  too  greatly  affect  its  total 
traffic;  one  which  will  have  facilities,  equipment,  tracks,  yards,  and 
tomin^  adequate  to  the  public  needs.  A  system  well  balanced 
with  other  systems  is  one  which  will  become  competitively  important 
in  freight  transfer  and  delivery,  which  will  be  able  to  give  service 
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comparable  to  that  afforded  by  competitors,  and  which  will  be  able 
to  hold  its  own  with  other  systems  serving  the  sande  territory. 

Other  factors  in  the  ptMic  interest. — The  Interstate  Commerce  Com- 
mission, m  passing  upon  an  application  imder  paragraph  (2)  of  section 
5,  has  given  consideration  to  practically  all  the  factors  enumerated 
in  section  202  (1),  in  determining  the  public  interest.  The  commis- 
sion has  also  considered  factors  in  addition  to  those  specifically  men- 
tioned, which  it  will  also  consider  under  the  provision  in  the  section 
that  it  give  due  consideration  to  "such  other  factors  as  may  be  in 
public  interest."  One  of  the  very  important  factors  which  it  has--, 
considered  in  the  past  aM&  will  considerillider  this  ]p>TOVision  is  the  ) 
financial  "Set-up  of  the  proposed  unification,  involving  such  things  \ 
as  the  amount  of  bonds  and  stock,  the  issuance  of  no-par  value  stock, 
the  attioimt  of  stock  having  voting  privileges,  the  size  of  the  corpora- 
tion controlling  the  carriers  involved  in  the  unification,  etc.  (See 
Nickel  Plate  Unification,  105  I.  C.  C.  425,  41?^45;  ^Vilification  of 
Southwestern  Lines,  124  I.  C.  C.  401,  437-439.)  The  purpose  of 
this  general  provision  is  to  make  it  possible  for  the  commission  to 
consider,  among  other  things,  all  the  factors  controlling  an  interpre- 
tation as  to  public  interest  under  paragraph  (2)  of  section  5  which 
are  not  specifically  enumerated  in  section  202.  A  second  important 
consideration  is  the  fairness  of  the  terms  from  the  point  of  view  of 
the  stockholders.     (See  Nickel  Plate  Unification,  supra,  pp.  445-448.) 

NEW   LAW   IS   EXCLUSIVE 

It  is  uncertain  whether  the  present  law  constitutes  the  exclusive 
method  by  which  unifications  may  be  effected.  Except  for  the  ques- 
tion  of  the  possible  violation  of  the  antitrust  laws,  the  better  view 
seems  to  be  that  ^inifi^fljjnuR  nfiny  be  effected  under  authority  of 
StjJifiJajir.     In  any  evenTyour  committee^  iTcS^  that  there 

should  be  but  one  law  authorizing  unifications  and  that  that  law 
should  be  a  Federal  statute.  Consequently,  the  bill  provides,  in 
section  202  (2),  as  to  the  future,  that  no  consolidation,  merger,  or 
acquisition  of  voting  securities  may  be  effected  except  in  accordance 
with  the  provisions  of  the  new  bill.  It  should  be  pointed  out  that  the 
committee  has  specifically  decided  to  make  this  provision  only  of 
future  application.  The  validity  of  acts  done  in  thejpast  must  be 
determined  under  the  law  apphcable  Lheretojadiclly  without  rftg^rd 
to  th(^  breVlSlons  of  the  hew  biu: 

Itl?nn>e  observed  that  the  prohibition  does  not  affect  the  pro- 
visions of  paragraphs  (18),  (19),  and  (20)  of  section  1  (relating  to 
extensions  of  line),  the  provisions  of  paragraph  (4)  of  section  3  (re- 
lating to  joint  use  of  terminals),  the  provisions  of  paragraph  (2)  of 
section  5  (authorizing  acquisitions  of  control),  the  provisions  of  paxa- 
graph  (15)  of  section  1  (relating  to  car  service  and  use  of  terminals), 
or  the  provisions  of  section  20a  (relating  to  security  issues),  of  the 
interstate  commerce  act,  whether  the  order  of  the  commission  under 
any  of  these  provisions  is  entered  before  or  after  the  new  bill  becomes 
law.  Neither  does  the  prohibition  interfere  with  the  formation  of 
Bubadiary  corporations,  and  the  acquisition  of  all  or  any  part  of 

m  seouiwies Iffiereof,  for  the  construction,  operation,  and  ownership 
of  branches,  extensions,  or  terminals,  or  equipment  or  facihties  to  be 
used  in  connection  therewith.    This  provision  is  of  the  utmost  impor- 
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t«a«  in  order  to  care  for  prewnt  priicticefi,  itiiliiiBlied  primarily 
because  of  the  existence  in,  mortgages  of  an  "after  acquired  property  " 
clause'.  The  exemption,  however,  it  limited  to  cases  of  proposed 
ocmsMiction,  operation,  aod  ownership.  It  doea  not  apply  to  acqui- 
sitfon  throngh  purchase  or  lease^,  for  example,  for  the  committee 
belivfed.  (hat  purchaaea  m  leases  shoiild  be  effected  under  the  pro* 
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Section  203  (1)  provides  that  m  order  'to  bri,Jlg  about  a  unification 

two  or  more  carriere  miy  agree  on  a  plaUi  therefor  to  be  carried  ont 
under  authority  of  the  bill. 

Parnp*aph  (2)  of  thfe  section  enumemtee  the  t3-pe8  of  unification 
which  may  be  included  in,  the  plan.  The  first  of  these,  described  in 
subdivision  (a),  is  an,  acquisition  by  or  transfer  to  a  carrier  of  all  or  a 
part,  or  of  the  right  tO'  operate  all  or  a  part,  of  the  properties  or  fran- 
«liisi6'  of  one  or  more,  earners.  This  acquisition  or  transfer  may  'be 
■by  pn,rchaae,  sale,  exchange,  lease,  or  otherwise,  and  includes  all 
'tottttisactions  by  which,  the  ownerahip  or  po^ssesaion  of  properties 
or  the  ri,ght  tm  operate  properties  m,ay  be  transferred  from  one  car- 
rier to  another  without  chanM  ,m,fehei,„comnBaia.:Q,iimii,:imtion  of  either 
of  the  ca,rri:ers.  llf  course.,  a  carrier  corporation,  after  disposing  of 
all  its  properties,  may  dissolve,  but  such  dissolution  is  not  contem- 
plated as  a  part  of  a  plan  u,nder  this  subdivision.  It  is  further  pro- 
vided that,  if  desired,  any  remaining  assets  of  any  carri,er  may  be  dis- 
posed of.  No  corporate  m,erger'  or  consolidation  is  here  contemplated. 
.^  Subdivision  (b)  provides  that  the  plan  may  include  ti  corpo,rate 
'm,e:rger  of  one  or  ,m,ore  camera  into  another.  The  term  "merger"  is 
here^  used  in  a  strict,  legal  sense  and  is  intended  to  include  only  a 
transaction  whereby  the  properties,  franchises,  and  other  assets  of 
one  or  more'  carriers  are^  taken  over  or  .absorbed  by  another  carrier, 
iiccom,pan,ied,  by  the  termination,  of  each  m©rgin,g  carrier  and  the 
fxmtinuation  of  the  .acquiring  or  continuing  carrier  without  any  change 
in,  or  interruption  of,  ite  corporate'  existence.  The  effect  of  such 
merger  upon  the  title  to  the  property,  and  upon  the  ri,ghts,  privfleges, 
powers,  immunities,  exemptions,  and  francmises  of  each  of  the  co,r- 
porations,  and  upon  their'  debts,  liabilities  and  duties.,  is  specifically 
set  forth  ,in  section  211  hereinafter  diseusBed. 

•  By  the  terms  of  8Ubdivi„sion  (c)  of  section  203  (2)  a  corporate  con- 
solidation of  two  or  more  carriers  may  be  included  in  the  plan,  but 
only  if  such,  consolidation  is  tojaajflficted  under  State  law.  Again, 
the  term  "con,solidat,ion"  is  used  inaifricFlSRcr  to  describe  the 
type  of  corporate  combinntion  wherein  the  properties,  franchises,  and 
other  lassets  of  two  or  ,niore  carriers  are  united,  nnd  pasaed  to  a  new 
corporatiofLlhe  consolidated,  corporation,  whereupon  the  clJTporate 
•ejC!5leii,ce  of  each  of  the  co,nstit.uent  companies  is  terminated,  ,and, 
generally,  the  stockholders  of  the  constituent  corporations  become 
the  stockholders  of  the  consolidated  corporation.  A  unification  of 
thia.  chiiiracter  requires  'the  creation  of  a  new  cwporation,  and  can 
be  effected  onl^  under  stetotory  authority.    The  corporationjawa 

of  .laoglof .  tfae-S'taJttB contain  provisions  for  this  fwm of  cuniblnation. 

Usually,  the  B.am,eh  proY,isio,n  which  auliiorixes the  co'usolidation  cre- 

iitos  the  new  consolidated  corporation.    The  procedure  prescribed 
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ordinarily  requires  a  joint  agreement  setting  forth  details  of  the 
organization  of  the  new  company,  to  be  submitted  for  approval  to        •  i 
the  stockholders  of  each  constituent  company,  and,  when  duly  filed  cv,;^yv^ 
with  the  proper  State  officer,  constituting  the  charter  of  the  new  V.  ^   iaa 

corporation.  It  is  not  desirable  to  have  in  the  bill  any  provision-^ #*^^^|^ 
which  might  be  construed  as  creating  a  corporation  under  Federal  '  .  f 
law.  It  is  hardly  within  the  power  of  Congress  to  provide  for  the 
©reation  of  a  new  corporation  under  the  laws  of  any  of  the  States. 
Therefore,  it  seems  desirable  that  a  combination  of  this  type  be 
carried  out  under  the  laws  of  the  State  or  States  creating  the  cor- 
porations  involved. 

Finally,  by  the  terms  of  subdivision  (d)  of  this  paragraph,  the  plan  (X^ 
may  provide  for  the  acquiriition  by  a  carrier  of  securities  of  another    4lj 
carrier  (whether  oii^notpne  of  the  petitioning  carriers)  by  purchase,  '    ^ 
exchange rtgSsjk  or  otherwise,  or  the  approval  by  the  commission  of  C 
an  acquisition  of  securities  of  class  two  or  class  tljp©  carriers  under 
the  provisions  of  paragraph  (2)  of  seJttTO  205,  heremafter  referred  to. 

CONSOLIDATION  AND  MERGER  DISTINGUISHED 

The  term  " consolidation*'  is  frequently  used  in  statutes  and 
judicial  decisions,  in  a  loose  sense,  to  include  corporate  combinations 
which  result  in  either  (1)  the  creation  of  a  new  corporation  and  the 
dissolution  or  extinction  of  all  of  the  combining  corporations,  or  (2) 
the  continued  and  enlarged  existence  of  one  of  the  corporations  and 
tJie  dissolution  or  practical  extinction  of  the  others.  Thus,  in  the 
case  of  Central  Railroad  &  Banking  Co.  «?.  Georgia  (1875),  92  U.  S. 
665,  the  Supreme  Court  held  that  a  statute  providing  for  '^consolida- 
tion"  did  not  necessarily  work  a  dissolution  of  both  companies  and 
the  creation  of  a  new  one.  Usually,  however,  when  the  questions 
involved  in  a  case  make  it  important  to  determine  whether,  under  a 
particular  statute,  the  combining  corporations  have  all  been  extin- 
guished and  a  new  corporation  created,  it  is  found  that  the  courts  apply 
the  term  "  consolidation  "  to  such  a  combination,  and  distinguish  as  a 
"merger"  the  case  where  one  of  the  combining  corporations  con- 
tinues to  exist  and  absorbs  into  it  the  properties,  franchises,  and  other 
assets  of  the  others,  which  thereupon  go  out  of  existence.  So,  in  the 
eaae  of  Atlantic  &  Gulf  Railroad  Co.  v,  Georgia  (1878),  98  U.  S.  359, 
the  Supreme  Court,  in  holding  a  combination  to  be  a  strict  consoli- 
dation, said: 

The  consolidation  provided  for  was  clearly  not  a  merger  of  one  into  the  other, 
as  was  the  case  of  Central  Railroad  &  Banking  Co.  v.  Georgia.  *  *  *  That 
generally  the  effect  of  consolidation,  as  distinguished  from  a  union  by  merger  of 
one  company  into  another,  is  to  work  a  dissolution  of  the  companies  consoU- 
dating,  and  to  create  a  new  corporation  out  of  the  elements  of  the  former,  is 
asserted  in  many  cases,  and  it  seems  to  be  a  necessary  result. 

A  more  recent  Federal  case  pointing  out  the  distinction  is  Lee  v. 
Atlantic  Coast  Line  R.  Co.  (1906),  150  Fed.  775.  (See,  also,  a 
valuable  note  on  consolidation  in  89  Am.  St.  Rep.,  at  page  604,  and 
cases  there  cited.)  It  may  be  said  that  the  later  and  better  con- 
sidered authorities  limit  the  term  "consolidation'*  to  combinations 
of  two  or  more  companies  creating  a  new  corporation  and  extinguish- 
ing the  old  ones,  as  distinguished  from  a  merger  by  one  company 
absorbing  another  without  the  creation  of  a  new  corporation.  It  is 
in  this  sense  that  the  terms  are!used  in  the  bUl. 
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SactioE  2'04  provides  the  machinery  by  which  two  or  more  cameM 

wMch  propose  a  unffication  may  present  to  the  commission  the  plan 
0f  'Miilication  that  has  been  agreed  Mpon. 

Section  204  (1)  provides  that  if  the  boards  of  directors  of  two  or 
more  carriers,  have  autborized  a  joint  agreement  proposing  the  plan 
of  unification  and  this  agroem,eEt  has  been  executed  by  the  earners, 
■they  mav  then  petition  the  commission  for  its  approvd  of  the  pro- 
:posecl  plan.  The  commission  may  by  regulations  prescribe  the 
details  to  be  included  and  m,ay  by  special  order  require  the  carriers 
to  include  in  the  petition  details  of  the  plan  in  addition  to  those 
included  by  the  carriars.  Such  petition  or  plan  may  be  amended  -at 
any  time  by  leave  of  the  commission. 

Section  2M  (2)  provides  for  the  contents  of  the  jomt  agreement. 
This  includes  the  terms  and  conditions  of  the  plan  and  the  methods 
by  which  it  is  to^  be  effected.  There  is  also  to  be  a  statement  of  the 
proposed  fin^ancial  set-up,  and  of  the  securities,  involved  in  carrying 
out  'the  plan.,  together  with  the  terms  on  which  such  securities  are  to 
be  issued,  and  a  statement  of  the  rights,  privieges,  powers,  and 
'immnnities  'granted  or  denied  under  the  plan  to  d,ifferent  classes  of 
stockholders.  Finally,  the  jomt  agreement  may  contain  such  other 
provisions  and  details  as  the  boards  of  directors  may  deem,  necessary 
or  appropriate  or  as  the  commission  may  require.. 

Section  204  (3)  provides  the  manner  In  which  a  joint  agreement 
m,av'  be  authorized  by  the  board  of  directore. 

Section  204  (4)  reciuiros  that  a  duly  executed  copy  of  the  joint 
agreement  be  ffled  wi'th  the  commission  .as  a  part  of  the  petition. 

ACQOTBITION  OF  SBCUBITIBS  BY  A   CARRIBB 

•Section  205  anthoMOS  a  cairitt  to  petition  the  commission  for  the 
approval  of  a  plan  to  'be.  effeo^ted,  by  an  acquisition  of  securities  of 
another  carrier,  and  .authoriies  the  acquisition  of  securities  issued 
by  a  jclass  two  or  a  class  three  carrier  upon  the  condition  that  the 
seciiiities^caiT  not  be  'flltt.'d"!lllti  the  acquisition  has  been  approved 
by  the  conmaission. 

Section  205  (1)  authorizes  a  carrier  which  proposes  to  bring  about 
a  unification  through  the  acquisition  of  securities  of  another  carrier 
to  submit  to  the  commission  a  plan  which  has  been  adopted  by  a 
majority  of  the  directors  of  the  petitioning  carrier.  The  petition 
must  include  the  plan  and  the  terms,  methods.,  and  purpose  of  the 
proposed  acquisition,  .and  the  issue  of  any  new  securities  that  may  be 
involved  in  the  plan,  in  such  detail  as  tbe  commission  may  require. 
This  paragraph  is  intended  to  apply  primarEy  to  the  case  of  a  carrier 
classified  by  the  commission  as  a  class  one  carrier,  and  it  sets  up  the 
only  method  by  which,  after  the  date  of  the  enactment  of  the  biU, 
the  voting  securities  of  any  such  carrier  may  be  acquired  by  another 
earner  (except  as  to  applications  .pending  under  paragraph  (2)  of 
section  5) .  if  any  such  acquisition  is  attempted  by  any  other  method 
it  will  be  unlawful  and  will  fall  within  the  prohibition  of  section 
202  (2). 

Section  206  (2)  authorizies  any  carrier  to  petition  the  commission 
for  the  approval  of  an  acquisition  of  securities  of  a  class  two  or  a  class 


three  carrier  if  the  acquisition  has  been  authorized  by  the  vote  of  a 
majority  of  the  directors  of  the  acquiring  carrier.  No  restriction 
is  imposed  upon  the  act  of  acquiring  such  securities,  but  the  privilege 
of  voting  in  respect  to  such  securities  is  to  be  withheld  until  such  time 
as  the  commission,  upon  petition  of  the  acquiring  carrier,  has  granted 
its  approval  to  the  acquisition.  If  the  commission  refuses  to  approve 
the  acquisition,  then  it  may  require  the  carrier  which  has  obtained 
the  securities  to  sell  or  otherwise  dispose  of  them, 

PROCEDURE   OF  THE   INTERSTATE   COMMERCE   COMMISSION 

Section  206  of  the  bill  prescribes  the  notice  to  be  given  and  pro- 
vides for  a  public  hearing  upon  a  petition.  Here  again  the  interests 
of  ihe  pubfic  axe  protected  by  requiring  notice  to%e  given  to.  the 
governor  of  each  State  m  which  any  part  of  the  Ime  of  any  carrier  a 
party  to  the  plan  is  located,  and  to  the  railroad  commission,  public 
aervice  or  utilities  commission,  or  other  regulatory  agency  of  the 
State,  and  by  giving  a  specific  right  to  tlie  governor  or  the  commis- 
sion, or  other  representative,  to  be  heard.  The  section  also  gives  any 
person  having  an  interest  in  the  proposed  unification  an  opportunity 
to  be  heard  before  the  commission,  so  that  organizations  of  shippers, 
chambers  of  commerce,  and  other  community  organizations,  and  the 
stockholders,  or  bondholders  and  other  creditors,  of  the  carriers 
involved  may  be  heard.  In  order  that  the  hearings  may  not  be 
unnecessarily  prolonged,  and  in  order  that  the  right  to  cross-examine 
witnesses  may  be  kept  within  reasonable  limits,  the  right  of  persons 
having  an  interest  in  the  proposed  unification  to  be  heard  is  subject 
to  rules  to  be  prescribed  by  the  commission. 

Section  20a  and  paragraphs  (18),  (19),  and  (20)  of  section  1  of 
the  interstate  commerce  act  require  similar  notice  to  the  governors 
of  the  States.  In  order  to  avoid  duplication  of  hearings,  section  206 
(2)  authorizes  action  under  the  above  provisions  in  any  proceeding 
upon  a  unification  under  the  new  bill.  The  nature  and  effect  of  the 
action,  however,  is  governed  by  the  provisions  just  referred  to. 

Primarily  for  the  purpose  of  giving  weak  or  short  lines  an  oppor- 
tunity to  become  parties  to  any  proposed  imification,  section  206  (3) 
permits  the  filing  with  the  commission  of  an  in teryener  Vpe ti tion .  In 
order  that  the  filing  of  a  petition  may  not  un duly  int ermp t  the  pro- 
ceedings, it  is  provided  that  the  intervener's  ijetition  must  be  filed 
prior  to  or  at  the  time  the  original  petition  is  called  for  hearing, 
unless  the  commission  grants  a  request  after  such  time  upon  a  show- 
ing of  good  cause  for  a  failure  to  file  theretofore.  In  any  such  case, 
of  course,  the  commission  permits  the  filing  of  the  petition  upon 
such  conditions  as  have  been  prescribed,  such  as  requiring  the  in- 
tervener to  accept  the  record  of  the  commission  previously  made. 

The  provisions  of  existing  law,  or  of  any  future  amendment  there- 
to, relating  to  the  procedure  of  the  commission,  are  applicable  to  its 
procedure  under  the  provisions  of  the  new  biU.  (See  sec.  12  and 
sec.  17  of  the  interstate  commerce  act.) 

ORDER   OF  THE   COMMISSION 

Section  207  (1)  of  the  biU  provides  that  if,  after  the  hearing,  the 
commission  is  of  opinion  that  the  proposed  unification  will  promote 
the  public  interest  and  finds  that  those  provisions  of  the  bill  which 
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are  conditions  precedent  to^  the  entoy  of  the  order  have  been  com- 
plied with,  the  commission  shall  enter  an  order  approving  the  plan 

or  (in  the  caee  of  a  petition  aeeking  the  approval  of  the  commission 
of  an  acquisition  of  securities  issuedby  a  class  two  or  a  class  three  car- 
rier, effected  imder  sec^tion  205  (2)  of  the  bill)  the  acquisition  of  securi- 
ties.^ It  is  again  pointed  out  that  the  paragraph  does  not  require  a 
findme  by  the  commission  upon  the  public  interest  but  merely  requires 
that  the  commission  be  of  the  opinion  that  the  proposed  imification 
will  promote  the  public  interest.  (Compare  the  Chicago  Junction 
Case  (1924),  264  U.  S.  258,)  The  determination  of  the  ptXlic  interest 
must  he  made,  of  course,  in  accordance  with  the  provisions  of  section 
202. 

The  conditions  precedent  to  the  entry  of  the  order  are,  briefly,  in 
the  case  of  a  plan  presented  under  section  204,  that  a  plan  has  been 
ftgreed  upon,  that  the  plan  provides  for  one  of  the  various  methods 
of  unification,  that  a  joint  agreement  has  been  entered  into  propos- 
ing the  plan  duly  authorized  by  the  boards  of  directors  and  executed 
by  the  earners,  and  that  the  joint  agreement  contains  the  provisions 
fequired;  and,  in  the  case  of  a  petition  under  section  205  for  the 
•pprovaJ  of  a  plan  for  unification  through  the  acquisition  of  securi- 
ties, or  for  the  approval  of  an  acquisition  theretofore  made  of  securi- 
fces  issued  by  a  class  2  or  class  3  carrier,  that  the  petition  is 
properly  presented,  and  that  the  plan  or  acquisition  has  been  duly 
adopted  or  anthorined  by  the  board  of  directors;  and,  finally,  that 
in  all  cases  the  requisite  notice  has  been  given  and  the  pubMc  tearing 
held  at  which  the  parties  or  persons  have  been  afforded  a  reasonable 
opportunity  to  he  heaid. 

The  apprO'Val  of  the  eommiasion  may  be  made  upon  such  terms  and 
eonditions  as  it  may  prescribe  in  the  pubMc  interest.  If  the  com- 
ouaaon  finds,  upon  objection  of  a  stockholder,  bondholder,  or  holder 
of  any  other  aaenrity  issued  bjr  a  carrier  a  party  to  the  plan,  who 
h«s  appinifftd  before  the  commission,  tliat  the  terms  and  conditions 
of  the  plan  are  unfair  or  unreasonable  as  to  him,  whether  by  reason 
of  the  fact  that  the  compensation  offered  Mm  in  the  case^  of  an 
exchange  of  securities,  for  example,  is  inadequate  or  is  less  than 
tte  *^ju8t  compensation"  to  which  lie  is- entitled,  or  by  reason  of 
the  fact  that  he  has  been  discriminated  afainst  and  that  other 
holders  are  given  more^  favorable  terms  than  Ihose  offered  him,  then 
the  commission  is  authorized  to  approve  the  plan  upon  such  terms 
and  oondi;fcions  as  it  finds  to^  be  fair  and  reasonable. 

Section  207  (2)  deals  with  the  situation  where  a  carrier  not  joining 
m  the  original  petition  is  to  be  made  a  party  to  the  plan,  either  upon 
ite  petition  or  upon  the  initiative  of  the  coimnission.  In  order  that 
the  'umfication  may  be  entirely  voluntary,  the  paragraph  provides 
■that^the  original  petitioners  may  report  back  to  the  commission  and 
obtam  a  revocation  or  modification  of  the  condition,  if  the  new  carrier 
18  insisting  upon  unreasonable  terms;  or,  if  the  new  carrier  so  requests, 
the  commission  may  prescribe  the  terms  upon  which  it  may  be  made 
a  party  to  the  proposed  umfication  if  the  earners  elect  to  cany  out 
the  plan. 

Section  .207  (3)  is  another  provision  intended  to  protect  the  inter- 
miM  of  weak  and  of  short  carriers,  and  requires  that  the  carriers  and 
the  coinnusaion  shall  give  due  consideration  to  the  inclusion  in  the 
plan  of  short  and  of  weak,  carriers  in  the  territory  involved. 


BAILWAY  CONSOLIDATION  BILL 


ISSUANCE    0.F  SECURITIES 


17 


Section  207  (4)  makes  it  certain  that  the  provisions  of  section  20a 
will  be  applicable  to  the  issuance  of  securities  in  connection  with  a 
unification.  Section  5  (6)  (b)  of  the  present  law  imposes  a  condition 
which  would,  if  carried  into  the  new  bill,  practically  prevent  unifica- 
tions, as  it  provides  that  the  par  value  of  the  outstanding  stock 
and  bonds  must  not  exceed  the  value  of  the  consoHdated  properties 
as  determined  by  the  commission. 

The  director  of  finance  of  the  Interstate  Commerce  Commission, 
Mr.  Mahaffie,  discussed  the  matter , thoroughly  and  in  detail  in  the"\Vu-^*^ 
executive  sessions  of  the  committee.     Since  the  enactment  of  the 
transportation  act  of  1920,  containing  the  provisions  of  section  20a,  "*      jr 
giving  complete  jurisdiction  to  the  Interstate  Commerce  Commission   ^ 
over  the  issue  of  securities,  there  has  been  no  overcapitalization,  and    i 
•the   commission   has   been   gradually   "squeezing   out   the   water" 
accumulated  prior  to  that  time.     Yoi^  committee  feels  that  section 
20a  has^een  ably  administered,  is  proving  verf  eltective.  and  thatno 
additional  safeguards  are  necessaiy,  except  the  Imposition  of  one  "" 
condition,  namely,  that  there  should  be  no  capitalization  of  intangible 
values  resulting  from  the  proposed  unification.     Although  the  com- 
mission has  consistently  refused  in  the  past  to  permit  an  iSSUknce  of 
securities  based  upon  a  capitalization  of  intangible  values,  your  com- 
mittee feels  that  any  possibiHty  of  a  reverstf-of  this  practice  should 
he  specifically  prevented. 

CONSENT   OF   CARRIEBS 

After  the  order  of  the  commission  has  been  entered,  section  208 
requires  that  the  carriers  must  consent  to  the  order  before  it  becomes 
effective.  This  obviously  is  in  line  with  the  policy  that  unifications 
should  be  voluntary.  In  thft  pr^a  ^f  an  nrHer  authorizine^  or  upprnv- 
mg  an  acquisitien  of  securities,  whether  under  section  205  or  under 
section  203  (2)  (d),  thejsonsent  of  the  carriers  is  given  by  the  boards 
o^  diittstom.  If  the  plan  provides  for  unification  tlu-oU^li  khj  U  the 
other  methods  (whether  or  not  the  acquisition  of  securities  is  involved) 
the  holders  of  the  voting  Securities,  as  well  as  the  boards  of  directors, 
must  consent  to  the  order  in  so  far  as  it  involves  a  unification  by  such 
other  methods.  A  favorable  vote  of  a  majority  of  the  board  of 
directors  of  each  carrier  and  a  majority  of  the  holders  of  voting 
securities  is  suflacient  to  grant  the  consent. 

Section  208  (3)  requires  that,  if  the  consent  of  the  holders  of  the 
voting  securities  is  required,  such  consent  must  be  given  at  a  special 
meeting.  Notwithstandmg  the  fact  that  voting  bondholders,  for 
example,  are  included,  the  paragraph  provides  that  the  special  meet- 
mg  is  to  be  called  and  held  and  conducted  in  the  manner  prescribed 
for  a  special  meeting  of  stockholdere.  ThejdghjUa-M>te  is  not  fixed 
in  the  bill  but  will  be  determined  under  th^  provisions  of  the  State 
law,  the  articles  of  incorporation,  the  by-laws,  the  terms  of  the  bond, 
etc.  For  example,  if  a  mortgage  provides  that  the  bondholders,  or 
any  specified  percentage  of  them,  must  consent  to  a  disposition  of  a 
substantial  portion  of  the  assets  of  the  corporation,  such  bond- 
holders will  have  the  right  to  vote  upon  so  much  of  the  plan  as  relates 
H.  Kept.  1264,  70-1 2 
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to  the  disposition  of  assets,  or,  if  the  plan  includes  such  u  disposition 
and  no  separate  vote  is  taken  on  that  portion  of  the  plan,  then  upon 

the  plan,  m  a  whole. 

The  method  hy  which  their  ¥ote  is  cast  will  be  governed  without 
r^ard  to  the  provisions  of  the  bill,  in  the  same  manner  as  though  the 
speciic  question  were  presented  in  the  ordinary  course  of  business 
at  a  special  stockholders'  meeting.  The  bill  in  this  respect  differs 
matendly  from  prior  bills  upon  the  subject. 
^  Section  208  (4)  requires  the  certification  of  the  consent  of  the  car- 
riera,  in  order  that  the  commission  may  be  duly  advised  upon  the 
action  taken.  This  paragraph  also  provides  that  the  certfecation 
shall  be  prima  facie  evidence  of  the  facts  certified.  It  is  pointed  out, 
however,  that  in  section  210  (3)  the  certification  by  the  commission, 
following  Ae  certification  as  to  the  consent  of  the  carriers,  is  con- 
clusive evidence  that  the  applicable  provisions  which  are  conditions 
precedent  have  been  complied  with. 

BI-FKCTIVE   DATE   OF   COMMISSION'S   ORDER 

Section  209  provides  that  the  order  of  the  commission  shall  become 
effective  upon  the  expiration  of  30  days  from  the  date  on  which  the 
commission  certifies  that  the  carriers  have  consented,  except  to  the 
extmt  that  the  order  is  suspended  or  set  aside  by  a  court  of  competent 
jiiiisdiction  upon  suit  begun  prior  to  the  expiration  of  the  30-day 
period.  Because  of  the  tremendous  importance  attached  to  an 
order  of  the  commission  it  is  imperative  that  once  an  order  of  the 
commission  has  become  effective  there  be  no  method  by  which  the 
order  itself  can  be  mvalidated.  Consequently  it  is  provided  that  any 
suit  for  m  injunction  must  be  instituted  prior  to  the  30-day  period. 
The  jurisdiction  of  the  courts  over  such  a  suit  is  fixed  by  the  pro- 
visions of  the  urgent  deficiency  afipropriation  act  of  October  22, 
1913|  commonly  known  as  the  districfc  court  jurisdiction  act.  Wide 
pubhcity  will  be  given  to  the  proceedings  of  the  commission  upon  a 
proposed  unification  and  ample  opportunity  to  appear  before  the 
commission  will  be  afforded.  Accordingly,  the  30-clay  period  is 
■ilcarly  adequate. 

'I 

EFFECT   OF   C0MM,ISSI0N's   ORDER 

Section  210  (1)  is  a  grant  of  Federal  power  to  each  carrier  desig- 
nated .in  the  orfer  of  the  commission  to  do  anything  necessary  or 
appropriate  to  cany  into  effect  the  plan  as  approved.  Although  this 
power  will  be  derived  from  a  Federal  kM,  it  does  not  mean  that 
the  earlier  becomel  WPederal  cormmitiofiMor  doesiLmean  that  the 


carrier  is  an  instrument^ity  oTtSe  United  StaTesT 

iraie  plan  has  provided  lor  a  coriMidation  (and  the  provisions 
requiring  that  the  plan  can  provide  only  for  a  consolidation  to  be 
effected  under  State  law  have  been  previously  explained),  it  will  be 
observed  that  no  corporate  power  to  carry  out  the  consolidation  will, 
m  legm  effect,  be  derived  from  this  paragraph.  If  no  power  exists 
to  consohdate  under  the  State  law,  the  commission  can  not  approve. 
II  power  does  exist,  then  the  commission's  order  will  merely  authorize 
we  carriers  to  proceed  with  the  consohdation  in  accordance  with 
State  law. 


Section  210  (2)  grants  immunity  from  the  antitrust  laws  of  the 
United  States;  from  the  provisions  of  paragraph  (12)  of  section  20a 
prohibiting  interlocking  directorates;  from  any  other  Federal  restraints 
or  prohibitions;  and  (except  in  the  case  of  a  corporate  consohdation) 
from  all  restraints  or  prohibitions  of  State  law  or  any  decision  or 
order  of  any  State  authority.  The  exemption  is  granted,  however, 
only  in  so  far  as  majZLbe  necessary^er  appropriate  to  enable  the  carrier 
and  its  officers,  directors,  and  agents  to  enter  into  and  carry  into 
effect  the  plan,  or  in  accordance  with  the  plan  to  hold,  maintain,  and 
operate  any  properties  and  ftMWtse  aiiy  ffimctfises.  The  paragraph 
obviously  does  not  affect  such  provisions  as  the  commodities  clause 
(paragraph  (8)  of  section  1  of  the  interstate  commerce  act)  any  more 
than  it  reUeves  carriers  from  complying  with  the  provisions  of  the 
law  relating  to  rates.  In  any  event,  should  the  plan  appear  to  pro- 
vide for  the  transportation  bv  a  carrier  of  coal,  for  example,  mined  by 
it  and  intended  for  sale,  adequate  protection  undoubtedly  will  be 
obtained  in  the  order  of  the  commission. 

Section  210  (3)  provides  that  the  entry  of  the  order  of  the  commis- 
sion and  the  certification  under  section  209  shall  be  conclusive  evidence 
that  the  carriers,  their  boards  of  directors,  and  the  holders  of  voting 
securities  have  complied  with  the  provisions  of  the  title  applicable 
to  them.  The  purpose  of  this  provision  is  to  make  the  finding  of  the 
commission  final,  subject  to  court  "control"  in  any  case  in  which  the 
commission's  action  is  not  in  accordance  with  law,  or  in  which  it  has 
acted  arbitrarily  or  without  evidence. 

Section  210  (4)  is  intended  to  meet  the  situation  arising  by  virtue  of 
certain  conveyances  to  carriers  with  a  specific  prohibition  upon  any 
disposition  by  such  carrier  of  the  property  conveyed  and  a  provision 
providing  for  reversion  to  the  grantor  if  a  disposition  is  attempted. 

EFFECT   OF   UNIFICATIONS 

Effect  of  combinations  generally.— It  may  be  stated  broadly  that 
the  disposition  of  a  substantial  part  of  its  assets  by  a  railroad  corpora- 
tion, or  the  merger  or  consohdation  of  such  a  corporation  with  another, 
can  not  be  effected  in  the  absence  of  statutory  authority.  Aside 
from  the  technical  legal  considerations  applying  to  corporations 
generally,  a  paramount  reason  for  this  rule  is  found  in  the  fact  that 
the  property  and  business  of  railroad  corporations  are  affected  with  a 
pubHc  interest,  and,  without  legislative  sanction,  pubhc  policy  will  not 
permit  transactions  materially  affecting  the  organization  or  conduct  of 
such  properties  or  business.  The  statutes  authorizing  the  sale  of 
railroad  properties  and  the  consohdation  or  merger  of  railroad 
corporations  ordinarily  make  express  provision  as  to  how  far*  the 
rights,  powers,  franchises,  privileges,  immunities,  and  exemptions  of 
a  corporation  will  pass  with  a  transfer  of  the  properties.  Usually  iTl 
is  provided,  and  in  the  absence  of  express  provision  a  presumption  I 
arises,  that  all  rig^,  powers,  franchises,  and  privileges  necessary 
to  Jh^^eration  ^  them  upQn..a,li:aii8fer. 

(Tenneiseru:   Whitworth  (1885),  117117  S.  13^.)     In  the  case  oH 
consohdation  it  is  perhaps  not  strictly  accurate  to  speak  of  a  transfer 
of  such  rights,  powers,  etc.,  as  it  has  been  held  that  the  new  corpora- 
taon  takes  them  bv  grant,  and  not  by  transfer,  and  that  in  such  cases 
the  reference  m  the  statutes  to  "all  thengEls,  etc.,  of  the  constituent 
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C0iiip«iiiii8"  is  merely  descripliv©.  (Shields  t.  Ohio  (1877)^  95  U.  S. 
B19.)    Bui  the  effect  is.  the,jiiii0, 

Qwioi'iilljii.  ipulilHgrtHe'  extent  to  which  these  iattiif ible  asants 
•re  transferred  is  not  so  great  upon  a  sale  of  properties  as  in  other 
fO'ims  of  comhination,  but  all  franchises  and  powers  necessary  to 
the  enjoyment  of  the  property  ^are""!!"* "'  piief iTTfile  held  to  pass. 
(Mo^rpnnp: iiOTiisiAna  (1876),  93  U.  S.  217.) 

In  merger  and  consolidation  the  rights,  franchises,  etc.,  acquired 
by  the  continuing  or  consolidated  company  deppld  upon  the  language 
of  the  i?tatute  authoDzing  the  combination  and  the  intention  of  the 
\  l^slature,  aSg^f  there  is  no  provision  in  the  statute  a  presumption 
arises  thai^  all  fights,  franchises,  and  privileges,  other  tian-tho^e 
whiyfe^^rlppersonal  or  exclusive,  are  transferred  €ilE"the  property 
Biibjoct  t^the  same  burdens  and  restrictions  as  in  the  hands  of  the 
merjging  or  consolidating  companies. 

Both  in  merger  and  in  consolidfttion,  exclusive  rights  and  privileges 
under  the  charter  of  a  merging  or  constituent  corporation,  wjjiicji-ftre 
tm  be  strictly  construed  against  the  corporation,  are  held  to  pass  onlv. 

when a  tranMef  of  such  rights  or  privileges  has  been  ftiUJliOrizeci, 

originally  or  subsequSnly,  by  the  statute  under  which  the  combina- 

j  tion  takes  place  or  by  charter,  and  everyjioubLaa-to  the  authorization 

^wil  be  ccpiitiPHMl.  againat  ths  .coiip'any.     (See  Rochester  Eailway 

Co.  p.  City  of  Rochester  (1906),  205  U.  S.  236.)    Nor  does  an  exemp- 

■  'tipn  enjoyed  by  a  continuing  company  '^^tiBP^-^-^  P''*^Pfrilu^'^q"^^'*^ 

from  a  mer^g  company  ual'ess  expressly  so  provided.     (Central 

♦RaflfcSiTetc^  Co'. ti."  Georgia  (1875),  92  U.  S.  665.)    The  law  in 

^eot  at  the  time  of  a  consoTidatiftn  controls,  for,  as  has  been  noticed, 
thi  statute  makes  a  nitw  grant,  and  can  not  dcLgo  in  violation  of  a 
fliiieral  restriction  in  elect  at  the  time.  For  exampIeTifa  constitu- 
tional prohibition  against  exemptions  from  taxation  has  mtervened 
before  a  consolidation  is  effected,  the  consolidated  company  can  not 
acquire  any  such  exemption  as^  may  have  been  enfoyed'i^  a  con- 
stiTOent  compaiiy.    "(Keokuk  &  Western  R.  R.  Co.  w.  Missouri  (1894), 

152  U.  S.  301.)    In  the  case  of  a  merser, in^Jiimilag-^wcumstances,  a 

transfer  of  the eienipttoS:mlght  be  possible. 

The  same  general  rules  apph^  in  combinations  of  companies  incor- 
porated under  the  laws  of  different  States.  However,  when  two  or 
more  such  corporations  merge,  the  corporation  which  continues  in 
existence  acquires  no  new  rif  his.,  powers,  or  privileges  in  the  State  of 
its  incorporation  but  succe«is  to  the  franchises  of  the  merging  cor- 
porations and  may  exercise  their  powers  in  the  States  of  their  crea- 
tion, subject  in  each  case  to  the  reetrictions  and  burdens  under  which 
the  merging  corporations  existed.  The  axtent  to  which  the  powers, 
privileges,  and  immunities  of  the  merging  corporations  pass  to  the 
continuing  corporation  depends  in  each  case  upon  the  intention  and 
langu^age  of  the  statute  under  which  the  merger  is  effected. 

The  same  is  true  in  the  case  of  a  consoMdation  of  corporations  of 
different  States.  Such  consolidation  requires  the  authorization  of 
the  legislature  of  each  of  the  States  concerned.  Wliile  there  has  been 
some  difference  of  opinion  as  to  whether  a  single  new  corporation  is 
created  or  the  old  corporations  merely  continue  in  existence  under 
a  common  name  and  direction,  the  great  weight  of  authority  is  to 
the  effect  that  a  new  consolidated  corporation  is  created  just  as  in 
the  case  of  a  consolidation  of  two  corporations  of  the  same  State. 


This  coyfVtrRtifm  is  a  domostic  corporation  in  each  of  the  States  con* 
cerned,  has  a  domicileln,  each  of  tlumty  and  i«  subject  to  the  control 
andTe^lalion  of  each  to  the  extent  that  its  business  is  conducted 
therein.  "It  is  a  single  corporation  with  two  parents  who  live  apart 
and  independently,  each  having  absolute  control  in  his  own  domain.. 
It  owes  allegiance  and  is  subject  alike  to  each,  and  is  dependent  upon 
each  alike  for  future  favors."  (Attorney  General  v.  N^  Y.^  NL. 
H.  <fe^H.  R.  R.  Co.^  198  Mass.  413.)  The  consolidated  corporation 
can  not  exercise  in  one  State  powers  given  to  it  only  by  its  charter  in 
another  State  which  other  corporations  in  the  first  State  are  not  per- 
mitted t»  exerciae. 

The  distinction  between  merger  and  consolidation  is  here  apparenl 
as  in  the  case  of  merger  the  continuing  corporation  does  not  besofiie  a 
domestic  corporation  in  the  State  in  which  the  mexging  corporation 
was  organized.     (ijB0--0;'J|«iantac  Coast  Line  R.  Co.   (1906),  150 
Fed.  775.) 

In  the  Delaware  Railroad  Tax  case  (1873),  18  WaE.  206,  a  leading 
case  in  the  United  States  Supreme  Court,  it  is  stated  that  a  corpora- 
tion formed  by  the  consoMdation  of  corporations  of  different  States 
will,  in  its  relation  to  each  of  the  States,  stand  as  a  separate  corporation 
governed  by  the  laws  of  that  State  as  to  its  property  therein  and  sub- 
ject to  taxation  in  conformity  with  such  laws. 

For  a  more  detailed  statement  of  the  effects  of  consolidation,  both 
of  domestic  corporations  and  of  corporations  of  different  States, 
reference  may  be  made  to  the  note,  heretofore  referred  to,  in  89  Am. 
St.  Rep.,  at  page  604.  This  note  has  been  fFeqiently  cited* and 
qiloltid  m  the  cases.  As  consolidation,  though  authorized  by  the 
bill,  is  to  be  carried  out  under  State  law,  the  bill  makes  no  attempt 
to  state  its  effect,  which  must  depend  in  each  case  upon  the  law  of 
the  State  or  States  in  cjuestion.  It  has  been  discussed  here  mainly 
for  purposes  of  comparison. 

Effect  oj  corporate  merger  under  tJie  lilt. — ^Section  211  states  the 
effect  of  a  corporate  merger  carried  out  under  the  bill.  Paragraph  (1 ) 
provides  that  upon  the  effective  date  of  the  order  of  the  commission 
approvuag  the  plan  the  following  (except  as  restricted  or  hmited  in 
the  plan  as  approved)  will  result: 

(a)  The  merging  corporations  shall  be  held  to  be  merged  into  the 
continuing  corporation. 

(ft)  The  continuing  corporation  shall  have  all  the  rights,  privileges^ 
powers,  immimities,  exemptions,  and  franchises  of  each  of  the  merg- 
mg  corporations.  Such  a  provision,  as  observed  above,  will  entitle 
the  continuing  corporation  to  exercise  all  powers  and  franchises  and 
to  enjoy  all  the  rights,  privileges,  immunities,  and  exemptions  thereto- 
fore exercised  or  enjoyed  by  each  of  the  merging  corporations  in  the 
same  territory  flnH  m  rftsp^rt  to  th^  samft  prnpfirty  as. in  the  case  of 
such  mer^g  corporation.     Exemptions  from  taxation~are  mclildfid. 

(c)  The  title  and  right  of  each  mergmg  corpoi^&tlOli  m  all  property, 
real  and  personal,  and  in  all  choses  in  action  shall  be  held  to  be  trans- 
ferred to  and  vested  in  the  continuing  corporation. 

{d)  All  debts,  liabilities,  and  duties  of  each  mei^ing  corpora* 
tion  will  be  enforceable  against  the  continuing  corporation  to  the 
same  extent  as  if  originally  incurred  or  contracted  by  it. 

Paragraph  (2)  of  this  section  provides  that  the  rights  of  creditors 
and  all  liens  upon  properties  of  each  merging  corporation  shall  be 
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Pfwenred  imimpiiiiwi   and  that  each  merging  corporation  shall 
be  itemed,  to  continue  .in  exiatence  so  far  as  neoeBsary  to  preserve  such 

rifthte  'and  liens.. 

Under'  p.aragraph  (3)  the  continning  corp.owtion  will  stand  in  the 
show  of  each,  mei^g  corporation  in.  any  action  or  proceeding  pend- 

IB'if'  lb* 


OTSSENTING'  .STOCKHOLDBBB 

Sections  212  and  213  provi,de  for  the  protection  of  the  legitimate 

intereste  of  :minority  stoctholdere..  It  should  be  noted  that  there  are 
other  provisions  heretofore  referred  to  relating  to  protective  measures 
available  to  al  stockholders.  Sections  212  and  213  are  concerned 
with  minority^  stockholders  only  and  deal  with  three  main  questions: 
Mrst,  the  basis  of  a^election  of  m,inority  stockholders,  to  be  protected; 
second,  the  extent  of  the  protection  to  be  atorded;  and  third,  the 
machinery  for  making  that  protection  available. 

The  dominating  purpose  of  these  sections  is  to  afford  certain 
stockholders  the  opportunity  to  refrain  from  going  along,  against 
their  will,  with  the  new  plan,  to  withdraw  from  the  enterprise,  and 
to  liquidate  their  holdings.  Obviously,  however,  this  opportunity 
need  not  be  .afforded  to  .all  stockholders.  Those  wlio  favored  the 
adoption,  of  the  plan  m,ay  be  dismissed  from  further  consideration. 
They  cast  their  lot  with  the  new  plan..  They  stand  by  their  own 
decision  and  if  they  desire  to  get  out  may  do  so  only  by  a  sale  of 
their^stock  in  the  open  market  or  otherwise.     NoiJ&iJie  committee 

satisaedJh..at  the  oppiirtunitv  a.ho.,.:uM. be given,,,  to  every  stockholder 

who  oppo9.ed  the^iiiiption ....ol  the  plan.. 

.Bmk  ofsdedwrn^  o/TOt«or%  M^ekMdere. — In  determinmg  the  basis 
of  selection  of  those  who,  from  among  the  total  number  opposing  the 
plan,  should  have  the  opportunity  to  dispose  of  their  stock,  two 

factors  have  been  observed:  The  effect ^m^ thfiii' ...holdings  of  stock, 

iia.d^  the  ^time  when  they  becam.e  stocJiholders. 

S^A^m m "ifedeJ"%  .iKTplaB,— Paragraph  (1)  of  section  212 

:apecilies  the  classes  of  stockholders  (from  the  standpomt  of  the  effect 
of  the  plan)  who  m,ay,  if  they  meet  the  requirements  of  paragraph  (2)  • 
of  that  section,  become  di88en:tiiig  stockholders  within  the  meaning 
of  'the  bill  and  as  such  be  entitled  to^  its  benefite.  The  most  usual  case 
in  which  a  stockholder  ,may  desire  to  withdraw  fro,m  the  enterprise 
.and  liquidate  his  holdings  is  where,  the  corporate  transaction  involves 
the  disposition  of  all,  or  substantially  all,  of  the  properties,  franchises, 
and  other  assets  of  the  company.  When  the  holders  of  a  m,ajority  of 
Ihe  stock  of  a  corporation  have  power  to  take  such  a  step  the  right  of 
dissenting  minoritjr  stockholders  to  receive  payment  in  cash  for  their 
shares  is  .almost  univ.er8.aMy  recognized  by  the  courts  and  is  expressly 
slated  in  the  statutes  of  a  number  of  the  States.  Accordingly, 
the  first  class  of  stockholders  specified  in  the  paragraph  (in  subdi- 
vision (a)  thereof)  as  entitled  to  become  dissenting  stockholders  in- 
cludes those  holding  shares  issued  by  a  carrier  a  party  to  a  plan 
which  involves  the  disposition  of  all,  or  substantially  all,  of  the 
propertaes,  franchises,  an,d  other  assets  of  such  carrier. 

Less  frequency,  an  acquisition  by  his,  company  of  prop.erties,  fran- 
chises, or  other  ,a8sets  gives  rise  to  a  situation  which  in  justice  requires 
that  a  dissenting  stockholder  be  entitled  to.  withdraw  from  the  enter- 


prise and  liquidate  his  holdings.  The  basis  of  such  a  right  is  the 
extension  or  alteration  of  the  business  and  purposes  of  the  company 
to  such  a  degree  as  to  amount  to  a  material  change  in  the  enterprise 
upon  which  the  stockholder  embarked,  to  which  he  should  not  be 
forced  to  submit.  The  extent  of  change  necessary  to  give  rise  to 
such  a  right  is  a  matter  of  degree,  and  has  been  the  subject  of  some- 
what varying  judicial  decision.  It  has  seemed  best  therefore  to  leave 
the  question  largely  to  the  law  of  the  State  by  which  the  corporation 
was  created,  to  which  law  it  must  be  assumed  the  stockholder  looked 
when  he  entered  into  the  contract  by  purchasing  his  share.  It  is 
therefore  provided,  by  subdivision  (b)  of  paragraph  (1)  of  section 
212,  that  the  holder  of  a  share  in  a  carrier  corporation  which  pro- 
poses to  acquire  properties,  franchises,  or  other  assets  may  become  a' 
dissenting  stockholder  for  the  purposes  of  the  bill  only  if  he  would 
have  been  entitled  to  obtain  payment  for  his  share  if  the  same  plan 
were  being  carried  out  under  the  law  of  the  State  of  incorporation 
of  his  company. 

It  is  to  be  expected  that  many  plans  will  include  both  disposition 
of  properties  and  acquisition  of  properties  by  the  same  carrier.  The 
plan  would  then  fall  within  the  terms  of  both  subdivisions.  But  the 
acqmsition  might  be  such  as  would  not,  under  the  State  law,  give 
rise  to  any  nght  on  the  part  of  a  dissenting  stockholder.  In  order 
to  make  it  clear  that  in  such  cases  the  minority  stockholders'  rights 
are  not  dependent  upon  the  State  law,  it  is  provided  that  the  provi- 
sions of  subdivision  (b)  shaU  not  be  held  to  limit  the  application  of 
the  provisions  of  subdivision  (a). 

For  the  purposes  of  this  section  it  is  immaterial  whether  the  dispo- 
sition or  acquisition  referred  to  is  effected  through  a  corporate  merger, 
sale,  exchange,  or  lease,  or  in  any  other  manner,  except  through  a 
ooroyjate  consolidation;  which,  under  the  hill  is  left^to  State  Taw, 
and^'in  which>  tberefore^|bfi,.i]gfate..,QlAteekh^  en- 

tiiwyuponJhatJAw. 

€o7idiiiom  w  he  met  hy  stockholders, —Not  all  of  the  stocldioldera 
identified  as  above  are  given  the  opportunity  to  dispose  of  their  stock. 
An  element  of  time  must  be  considered.  The  bfil  specifically  pro- 
vides that  a  stockholder  shall  be  entitled  to  the  privilege  only  if 
he  was  registered  as  such  upon  the  date  of  the  entry  of  the  order 

f f  tlie..^ommi^^  plan.     The  purpose of  this  limi- 

tation  IS  to  discourage  speculation  in  the  stocks  of  carriers  parties 
to  a  plan  of  unification.  Purchasers  of  such  stocks  subsequent 
to  the  date  of  the  entry  of  the  order  of  the  commission  will  be  on 
notice  of  the  pending  unification.  If  they  purchase  after  the  entry 
of  the  order  and  before  the  closing  of  the  books  they  may,  of  course, 
vote  at  the  special  meeting,  but  no  reason  is  perceived  why  they 
need  be  given  a  special  opportunity  to  dispose  of  their  stock.  Of 
course,  there  will  be  purchases  in  this  mtervening  period  in- 
tended for  bona  fide  investment,  and  there  may  be  other  acquisi- 
tions~e.  g.,  by  legacy— free  from  any  speculative  element,  as  to 
either  or  both  of  which  some  possible  hardship  may  be  entailed  by 
withholdmg  the  opportunity  to  dispose  of  the  stock.  But  on  the 
whole  and  after  due  consideration  of  the  administrative  difficulties 
attendant  upon  segregatmg  the  several  methods  of  acquisition,  the 
committee  concluded  that  the  more  feasible  course  was  to  exclude 
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tM.  stdck  aoquirdl,  after  ihe  date  of  th©:  entry  of  the  order  of  the 
commission. 

Til©  .nun.  fact,  however,  tli.at  the  stockholder  w.a8  registered  on 
'tbit  date  is  not  etiough  to  enMtie  Mm  to  dispose  of  Ms  stock  to  the 
carriar.  Certain  conditions  must  be  wtiafied,  namaly:  He  must 
haw  continu'ed,  to  h%  .nupstand  m  a  itockhoMer  imtil  the  closing  of 
the  books  for  'the  spiciu  meeting  called  to  pass  upon  the  adoption 
of  the  plan,;  he  mnst  have  voted  against  the' adoption  of  the  plan  at 
th«  'mee'tiil^  or  prior  to  the  meeting  have  given  the  carrier  a  written 
pii>test" .If 'amst  the  adoption  of  the  plan;  and  he  must  have  given  the 
carrier,  within,  §0  days  after  the  special  meeting,  written  notice  that 
he  iom  noi  oomnm,t  to  the  adoption  of  the  plan.  If  all  the  foregoing 
oonditiotti  urn  aatiaied,  the  stockholder  is  classed  as  a  dissenting 
stCK^khoildef. 

^  Again,  however,  th#  bare  fact  that  a  stockholder  has  qualified  as  a 
dissentiiit  stocttolder  does  not  of  itself  entitle  him  to  dispose  of  his 
stock  to  the  carrier.  At  this  point  the  petitioning  carriers  have  the 
privilege  to  withdraw  ^and  abandon  their  petition  proposing  the  plan. 
This  is  specifically  provided  in  paragraph  (3)  of  section  212— that  they 
may  withdraw  and  abandon  the  petition  "proposing  a  plan  as  to 
which  there  is  a  ditseating  stockholder."  The  reason  for  tMs  pro- 
vision is  to  make  it  plain  that  the  carriers  may  desist  from  carrying 
their  plan  into  operation  if  the  number  of  dissenting  stockholders 
would  impose  upon  the  carriers  too  heavy  a  financial  burden.  TMs 
pri'vilefe  to  the  carriers  is  designed  to  be  the  equivalent,  under  the 
condition  specified,  of  the  privilege  of  the  condemnor  in  ordinary 
condemnation  proceedings  to  abandon  the  condemnation  if  the  cost 
is  excessive.  True,  at  tMs  particular  juncture  in  the  unification 
proceedings,  the  exact  cost  of  purchasing  the  dissenting  stock  is  not 
known  {for  the  purchase  price  is  determined  subsequently  in  the 
condemnation  procc'edings),  but  the  maximum  probable  cost  can  he 
estimated  once  it  is  known  what  stockholders  have  dissented  and  how 
much  stock  thej  have. 

If  ihe  plan  m  not  abandoned  but  comes  into  operation  on  the 
elective  date  of  the  order  of  the  commission,  the  dissenting  stock* 
holder  is  at  once  entitled  to  sell  his  stock  to  the  carrier  which  is  to 
carry  on  the  business.  But  the  privilege  does  not  necessarily  include 
ai  the  stock  owned  by  the  dissenting  stockholder;  it  includes  only 
'the  stock  wMch  was  .registered  in,  his  name  continuously  from  the 
dute  of  the  entry  of  the  order  of  the  co,mmission  up  to  the  date 
wimn  he  quaMed  as  a  dissenting  stockholder  by  giving  the  required 
written  ,notice-  Nor  is  it  merely  a  personal  privilege  of  the  dis- 
senting stockholder;  it  is  a  privilege  which  attaches  to  the  share 
ilfMiM  (see  paragraph  (3)  of  section  212),  so  that  irrespective  of 
who  may  be  the  holder  subsequently  to  the  dissenting  stockholder 
himself  the  carrier  is  required  to  purchase  the  stock. 

Eximd  of  the^  proiedion, — Just  compensation  must  be  paid  for  the 
stack.  The  bill  proceeds  on  the  basis  that  (in  all  cases  where  the 
stockholder  and  the  carrier  can  not  agree  as  to  the  price)  the  stock 
shall  be  taken  by  eminent  domain.  On  the  basis  of  eminent  domain 
th6  Constitution  (fifth  amendment)  requires  that  just  compensa- 
tion shall  he  paid.  The  language  of  the  bill,  then,  is  the  language  of 
the  Constitution.  ,I„n  tiie  laat  analysis^  it  ,ia  a  matter  of  jumcial 
determination  whether  the  value  fixed  for  any  share  of  stock  con- 
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stitutes  just  compensation.  (Monongahela  Navigation  C5o.  ». 
UMted  States  (1893),  148  U.  S.  312.)  Higher  than  this  just  value,  the 
committee  would  not  go;  lower  than  this,  even  if  the  committee 
thought  the  bill  should  be  so  framed,  the  Constitution  would  not 
permit  the  price  to  be  fixed. 

The  committee  was  impressed  with  the  suggestion  made  in  the 
public  hearings  on  the  biU  (see  p.  318)  that  the  value  should  be 
determined  without  appxeeiaticttLjar-il^inBciation  by  reason  of  the 
unifica  tioa  itself .  An  examination  of  the  statutes  of  several  States 
discloses  tfiifthey  attenipt  to  meet  the  situation  in  severad  ways, 
the  most  frequent  of  wMch  is  to  specify  a  given  date  as  of  which 
the  value  shall  be  determined,  e.  g.,  the  date  of  the  sale,  merger, 
atockholders'  meeting,  etc.  But  the  committee  cpuciudednotio  write 
any  rigid  julejiitlt  tihe  bill.  Considerations  of  the  character  men- 
tioned above  are  imp^ctf  in  the  term  *'just  compensation.'*  Other 
considerations  also  may  enter.  As  an  additional  matter  and  to  make 
sure  that  the  dissenting  stockholders  shall  have  the  fullest  protection 
in  respect  to  the  valuation  of  their  stock  in  condemnation  proceed- 
ings, provision  is  made  for  taang  Jbhe  coste-juid  (subject  to  the  m^ 
proval  of  tJie  commission  or  th«  court)  the  expenses  incurred  in  the 
condonation  proceedings  upon  the  carrier  involved. 

The  desirability  of  inserting  this  provision  can  hardly  be  exa^er- 
ated.  It  removes  a  long-standing  reproach  to  the  law.  Hitherto  the 
sniall  stockholder's  remedy  has  been  illusory.  He  has  been  burdened 
with  the  payment  of  those  counsel  fees  which  are  not  taxable  against 
the  corporation  and  in  practice,  where  the  holding  of  stock  is  small, 
their  amount  lienders  the  right  to  institute  proceedings  nugatory.  In 
effect  he  has  had  a  right  without  a  remedy — a  right  to  just  compen- 
sation for  his  stock  but  no  reasonable  opportunity  to  enforce  it.  In 
the  public  hearings  the  grounds  of  reason  and  justice  on  which  this 
provision  in  the  bill  is  based  were  admitted  on  all  hands.  Counsel 
for  the  railroads  accepted  it.  Your  committee  is  of  the  opinion  that 
this  is  one  of  the  most  important  safeguards  provided  in  the  bill  for 
the  small  stockholder.  His  right  to  just  compensation  will  for  the 
future  exist  not  only  in  theory  but  also  in  fact. 

Machinery  for  making  the  protection  amilaUe. — In  general,  the 
machinery  and  the  methods  are  those  for  condemnation  proceedings. 
Appropriate  jurisdiction  is  conferred  upon  Federal  courts.  The 
carrier  is  under  a  duty  to  institute  the  proceedings.  The  method  of 
enforcement,  however,  is  not  by  penalty,  but  by  giving  the  stock- 
holder himself  the  privilege  to  institute  the  proceedings  if  the  carrier 
fails  to  do  so.  The  value  of  the  stock,  the  just  compensation  to  be 
paid,  is  fixed  in  the  first  instance  by  the  commission.  The  report 
of  the  commission  is  not  binding  upon  the  court  but  is  to  be  given 
the  effect  of  the  report  of  a  master  in  chancery. 

TAXATION 

^  In  order  to  enable  the  carriei-s  which  have  obtained  the  commisr 
sion's  approval  of  a  plan  of  unification  under  this  title  to  carry  out 
the  plan  without  being  unduly  burdenedJby  transfei  taxes,  section  214 
provides  that  no  tax  shall  be  leviedby  the  Umted  States  or  by  any 
State  in  respect  to  any  issue,  sale,  delivery,  or  transfer  of  any  security, 
or  any  agreement  to  sell,  or  memorandum  of  sale  of,  any  security 
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involved  in  the  proposed  iwiioation,.  It  is  to  be  noted  that  this 
exemption  extends  orfy  to  securities  and  that  the  provisions  of  State 
laws  relating  to  grants,  assignments,  transfers,  or  other  conveyances 
of  any  mterest  in  md  or  personal  property  (other  than  securities) 
are  not  affected  by  the  bill 

The  section  also  providee  that  gain  from  the  sale  or  other  disposi- 
tion  of  proiierty  orincome  from  any  distribution  in  connection  with 
the  unifecation  shall  not  be  taxed  by  a  State  or  any  political  subdi- 
vision thereof  except  to  the  extent  that  moneys  are  received  from 
tune  to  time  from  such  transaction.  This  in  effect  does  not  relieve 
.the  camera  from.  State  income  taxes  but  merely  postpones  the  time 
lor  the  collection  of  the  taxes,  as  in  the  case  of  the  provision  relating 
to  Federal  taxation.    It  is  further  provided  that  a  unification  sh3 

:*f  held  to  be  a  reorganization  as  that  term  is  used  in  Part  I  of  Title 

II  of  the  revenue  act  of  1926.  The  effect  of  this  latter  provision  is 
to  subject  the  carriers  which  have  entered  into  a  plan  of  unification 
.approved  by  the  com'mission,  to  Federal  taxation  to  the  same  extent 
that  they  wo^'uld  be  taxed  if  they  were  parties  to  a  reorganization  as 
■•hove  referred  to.  Briefly,  the  legal  effect  is  that  gain  will  be  recog- 
nwed  omy  to  the  extent  that  cash  is  received,  with  an  appropriate 
adjustment  of  the  bMis  upon  which  gain  from,  a  future  sale  is  com* 
puted,  and  depreciation  and  depletion  allowed. 

APPLICATION   OP  EXISTING  LAWS 

.  As  heretofore  explained,  paragraph  (2)  of  section  5  of  the  present 
law  IS  the  provision  under  which  the  commission  has  been  considering 
antl  approvmg  or  disapproving  applications  of  carriers  for  control  of 

other  earners,  thro'ugh  lease,  purchase,  of  stock,  or  in  anv  other  manner 
not  mvolvmg  the  consoHdatiou  of  the  carriers  into  a  single  system 
foF  ownership,  mmagement,  and  operation.    AppMcalimaJtfider  this 

P«|g£Wili :l^:^e  varied:  from  a  .ahort-terai..  experimeotal  lease  of  a 

carrier  in .the kmds  of  a  receiver  to  a tease^  for  999  years  of  all  the 

properties_of  ii  carrier  and  the  acquisition  of  the  stock  issued  by  such 

earner.     In  f acir mam  ■  applications  have  provided  fo-r-aorporate 

™?ffi®!5j-.klii .BOiie  of these  „has been  appsaveci,. 

Tie  conimittee  considered  very  caref dly  the  .policy  which  should 
be  apphed  to  the  applications  under  this  paragraph  and  has  reached 
the  following  conclusions : 

(1)  No  applications  should  be  received  'uiider  this  paragraph  after 
the  uew^  hill  becomes  law.     (See  sec.  3  (2)  of  the  bill.) 

(2)  The  standards  prescribed  in  the  bill  for  the  determination  of 
the  public  interest  should  be  considered  by  the  coimnission  in  con- 
nection with  pen^ding  appHcations  the  consideration  of  which  is 
oontmued  under  paragraph  (2)  of  section  5.  (See  sec.  3  (2)  of  the 
bill.) 

(3)  Many  of  the^pendkg  appMcations  propose  acquisitions  of  con- 
trol ^volvmg  carriers,  of  importance,  affecting  more  than  a  small. 
territory,,  or  presenting  substantial  problems  of"  pohcy .  The  further 
consideration  of  these  applications,  because  of  their  nature,  should 
contmue  under  the  new  bill  rather  than  under  the  present  law.  In 
order  U  meet  this  situation,  it  is  provided  that  the  commission  may 
require  that  further  or  supplemeutal  proceedings  upon  the  applica- 
tion be  had  under  the  new  bill,  if  the  commission  believes  that  the 
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pubhc  interest  will  be  promoted  more  effectually  by  proceeding  under 
the  new  bill  rather  than  under  the  present  law.  It  will  not  be  neces- 
sary, however,  that  entu*ely  new  proceedings  be  instituted  under  the 
new  bill.     (See  gee: ™215  (1)  of  the  bill.) 

(4)  MauT  of  the  pending  applications  propose  short-term  leases, 
or  leases  of  carrier  property  where  control  through  stock  ownership 
IS  already  vested  in  the  lessee  carrier,  or  other  acquisitions  of  control 
which  may  well  be  authorized  under  the  present  law.  Under  the 
bill  the  commission  is  authorized  to  continue  the  consideration  of 
these  applications  under  the  present  law,  subject,  however,  to  the 
provision  that  its  determmation  of  public  interest  must  be  made  m 
aecordance  with  provisions  of  the  new  bill.  Obviously  it  was  impos- 
sible to  describe  with  accuracy  the  classes  of  cases  which  should  be 
subjected  to  the  provisions  of  the  new  bill  and  those  minor  cases 
the  consideration  of  which  could  continue  under  the  present  law. 
Consequently  it  was  necessary  to  place  upon  the  commission  the 
responsibility  of  determining  whether  or  not  the  public  interest 
required  the  transfer.     (See  sec.  215  (1)  of  the  bill.) 

In  order  that  the  evidence  produced  before  the  commission  in  pro- 
ceedings under  paragraph  (2),  (4),  or  (5)  of  section  5  prior  to  the 
enactment  of  the  billmay  be  preserved  and  made  available  in  future 
proceedings  under  the  bill,  it  is  specifically  provided  in  section  215  (2) 
that  ail  such  evidence,  and  abstracts  or  written  materials  based  upon 
such  evidence,  shall  be  preserved  and  shall  be  available  to  the  com- 
mission. If  any  evidence  is  so  used,  however,  it  is  provided  that  it 
be  made  a  part  of  the  record  in  the  proceedings  by  reference  or 
otherwise. 

REMEDIES  OP  STOCKHOLDERS  EXCLUSIVE 

Section  216  provides  that  the  remedies  afforded  by  the  bill  shall 
constitute  the  exclusive  remedies  of  stockholders  of  any  carrier  in 
opposition  to  the  exercise  of  any  authority  or  power  under  the  bill. 
M  herembefore  stated,  such  remedies  are  ample  to  protect  the  rights 
of  dissentmg  stockholders  who  are  not  in  accord  with  a  plan  of 
unification. 

REGULATIONS 

Section  217  grants  to  the  commission  authority  to  prescribe  such 
rules  and  regidations  as  it  may  deem  necessary  for  carrying  out  the 
provisions  of  the  bill.  It  was  thought  that  such  a  provision  was 
necessary  in  view  of  the  fact  that  the  general  grant  of  authority  to 
the  commission  to  make  rules  and  regulations  under  sections  12  and 
17  of  the  interstate  commerce  act  might  not  cover  all  matters  con- 
templated by  the  bill. 

REPEALS 

Section  3  of  the  bill  provides  for  the  repeal  of  paragraphs  (4),  (5), 
and  (6)  of  section  5  of  the  interstate  commerce  act.  These  are  pro- 
visions relating  to  consolidations  which  were  added  by  the  transpor- 
tation act  of  1920,  for  which  the  new  bill  is  a  substitute. 

Paragraph  (2)  of  section  5  of  the  interstate  commerce  act  is 
amended  by  section  3  (2)  of  the  bill  so  as  to  provide  that  no  future 
applications  shall  be  made  under  that  paragraph.    This  amendment 
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iry  in  view  of  At  policy  adof  tod  hy  ike  committee  to 
uniicitiofls  subject  to  the  provisions  of  the  bill. 


niAico 


SHOBT  TITLE 

Tie  tct  may  be  cited,  m  Urn  "Biiiwif  Consolidfttion  Act  of  1-928. 


i> 


•■«AIIABIL:IT¥   OP  WmviSIONB^ 

^   Your  committee  felt  that  the  bill  should  be  treated  m  a  unit  as 
It  might  becoBie  imMiHiible  to  administer  in  the  event  that  certaim 

provisioBs  were  hdd  iinconfltitutioBal-    Therefore,  the  usual  section 
\  dealing  with  the  Beparability  of  proviiioip  which  wa«  included  in 

linrmer  hills  was  omitted. 

III,.  ,iULL  TEXT  0,F  BILL 

The  folIO'Wi.ng  is^  .a  fill  text  of  the  committee,  bill.  (H..  K..  126.20, 

701^  C«if .,,  Ist  seas.)  m  .introduced  by  M.r.  .Parker  atid  reported 

^•iwiout  amendmiiiit  by  the  com.mittee: 

A  BILL  T&  Mtli«|if ^Iii»'iwtliii|iiip  of  amSm  mmm4  te  .lii»«vl«t«  mmmmm,  md  for  otlMr  pwposm 

Be  a  rnmied  .%  m€  Smmie  and  Mmm  4  mpmmniuimm  of  the  UmUd  Stales  of 
Awmtmin  0mfmm  mmiOM,  Ttmt  the  tintiWBt«te  •Cc»iii.in«rce  AM,  m  mnended, 
t$  momma  by  iiMer|i.iig  .after  the  ©aa<ftin|E  claupe  thereof  .the  following  .heading: 

''"Tii'Tti  I. — 'Reg'TOatoey  PBOviaioNa — Gbnbeai." 

Sue.  2.  The  Interiiate  ComiBense  Act,  as  amended,  is  amended  bv  addinir  at 

the  end  thereof  a  new  title  to  read  as  f ollowi : 

"Title  .II.— ai!'<njL*TOBt  Proyisions — Uni.ficatio.n  of  Cabriers 


tt 
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2  Sec.  ^  201 ..  As  used  .in  this^  ,„ .„.^ 

*'  (1)  'The  term.  'inters.tate  or  foreign  commerce '  means  commerce  between  anv 
ptoce  in  .a  .8tate,  Territory,  or  poiaewfon  of  the  United  States,  or  the  District  o'f 
Lolu.mb.ia,_and  any  place  outside  thereof;  or  between  points  within  the  same 
State  or  within  the  .District  of  Coliumbk.,  but  through  any  place  outside  thereof: 
or  within  the  District  of  Colu.mbia. 

*;(2)  _The  term  'carrier*  means  (a)  a  common  carrier  engaged  in  the  transpor- 
tation m  interstate  or  foreign  com.merce  of  pas8en,ger8  or  property  wholly  by 
mikoad  or  partly  by  railroad  and  part.iy  by  water,  within  the  continental  United 
8tat«s,  iubieet  to  Title  I  of  this  Act;  (b)  a  ga.|I,road  or  terminal  corporation, 

e¥en.  though  not  engafed  in  such  t.ran8portation" \vl.iich  owns property  used  or 

held  for  use  In  .such  tran.8portation;  and  (c)  a  corporation o?pMz6?r'to  effect  a 

anifieation  under  th.is  title  and  for  the  purpose  of  engaging  in  such  transpor- 
**!!?Sv'  '^*  ^■*^®  ■"®*  include  sleeping-car  companies  or  express  companies. 

/(tJ)  The  term,  'securities'  i.ncludes  shares  of  capital  stock,  bonds,  or  other 
evidences  of  interest  or  indebtedness  issued  by  a  carrier. 

'[{4}  The  term  'voting  securities'  .means* all  outstanding  securities  having 
votmg  privileges.  * 

^  **AFTHORITT   FOR    UMIPICATIOXS 

"Sec.  202.  (1)  The  unifieation  of  carriers  or  of  property  of  carriers,  through 

any  method  or  procedure' provided  I*  Ih this  title,  is '  |ifij»totjjiiJiorized  in  any 

case  m  which,  in  the  opinion  of  the  commission,  sucl£iilSiEJISlErproniote 
^®  imbliwiiterest.  In  determining  the  public  interest  the  commission  shaU 
give  du^^isiMiali^mtion  to  the  .maintenance  of  oompetitioii.  between  carriers  and 
the  prevention  of  anylindue  lessening  of  existiiigcompetition,  the  preservation 


/ 


aiid  improvement  of  the  serviise  afforded  by  the  accessary  weak  or  short  lines, 
<'he  pmrn^oajd-M/mmmyj  the  affiording  of  beiltflrjiCrtice,  tje^  securing"  of  a 
simplliSdiind  more  effwjtwo  legulation  of  earners,  the  ultimate  establishment 
of  a  nuniber  of  strong  and  efficient  systems  well  balanced  within  themselves  and 
with  other  systems,  and  to  such  other  laetors  as  may  be  in  the  public  interest. 
"(2)  It  liliifcU  h<i  yn Wful  foi"  any  j*Jf ''"«*»•  f  «i**g  thft  enactment  of  the  Railway 
Consolidation  Act  of  l9i!«,  lo  eonsoliclate  or  merge  with  any  other  carrier  or  to 
acquire  directly,  or  indirectly  through  any  agency,  any  right,  title,  or  interest  in 
any  of  the  railway  properties  of,  or  an^^^ofthe  voting  securities  issued  by,  any 
oiher  carrier — unliess  such  consolidation^  merger,  or  aoquiei^itm  is  in  accordance' 
with  the  provisions  of  this  title  or  with  an  order  of  the  commission  (entered 
befofe  or  after  the  enactment  of  the  Railway  Consolidation  Act  of  192S)  under 
Title  1;  but  the  provisions  of  this  paragraph  shall  not  be  held  to  prohibit  thft  r^  j>- 
formation  of  a  subsidiary  corporation,  and  the  acquisition  of  all  or  any  part  oft 
th«f  securities  thereof,  for  the  construction,  op>eration,  and  ownership  of  branches,  \  t^r^J^ 
extensions,  or  ternainala,  or  eciuipment  or  facilities  to  be  used  in  connection  with 
sueb  branches,  eitensioins,  or  terminals. 


(( 


UNIFICATION   UNBER  AUTHORITY   01*  t«l8   TITLB 


"Sec.  203.  (1)  In  order  to  bring  about  a  unification,  two  or  more  carriers 
shaM Jiaye  power  to  agree  on  a  plan  therefor  to  be  carried  out  under  the  au- 
i'SmW'  of  iHilfllS:     ^^ 

"  (2)  The  plan  may  provide  for  one  or  more  of  the  following: 

**  (a)  An  acquisition  by  or  tranf?fer  to  one  of  the  petitioning  carriers  or  a  trans- 
fer to  any  other  carrier,  by  pfirchase,  sale,  exchange,  lease,  or  othcrvriiBe,  of  all 
or  a  part,  or  the  right  to  operate  all  or  a  part,  of  the  properties  and  franchiscB 
of  one  or  more  carriers,  and,  if  so  desired,  the  disposition  of  all  or  a  part  of  the 
remaining  assets  of  any  such  carrier. 

"(b)  A  corporate  merger  of  owe  or  more  carriers  into  out  of  tlia  petWoniiig 
carriers  or  any  other  carrier  corporation. 

"  (c)  A  corporate  consoHdation  oi  two  or  more  carriers  but  only  if  aiicb  con- 
solidation is  to  berftfieted under  State  law. 

"(d)  An  acquisition  of  securiifea  by  purchase,  exchanga,  leaae,  or  otherwise 
issxied  by  a  canier,  or  the  approval  by  the  commisBion  of  an  aeq^iltttion  of  aecuirities 
under  the  provisions  of  paragraph  (2)  of  section  205. 


»i 


.JOINT  AGRKKM'UNT   AN©  PEfPflOU 


"Sec.  204.  (1)  Two  or  more  carriers  may  petition  the  commission  for  the 
approval  of  a  plan  to  be  carried  out  under  the  authority  of  this  title  if  the  boards 
of  directors  of  such  carriers  have  authorized,  and  such  carriers  have  executed 
under  their  respective  corporate  seals,  a  joint  agreement  proposing  such  plan. 
The  petition  shall  set  out  the  plan  in  such  detail  as  the  commission  may  require. 
Any  such  petitioii  or  plan  may  be  amended  at  any  time  by  leave  of  the  commission. 

"(2)  Such  joint  agreement  shall  set  out-— 

"(a)  The  terms  and  conditions  of  the  plan  and  the  methods  by  wWeli  it  is  to 
be  eHected. 

"  (b)  A  statement  of  the  finanlcal  plan  and  of  the  securities,  if  any,  to  be  autbor- 
issed  and  to  be  issued  in  carrying  out  such  plan,  the  subsftantial  rights,  privileges, 
powers,  andlmmunities  granted  or  denied  the  holders  of  one  class  of  shares  that 
are  not  equally  granted  or  denied  the  holders  of  any  other  class  of  shares,  and  the 
teriXES  on  which  sueh  securities  are  to  be  issued. 

"(c)  Bnch  other  provisions  and  detmls  not  inconsistent  with  this  title  m  the 
boards  of  difectors  may  deem  necessary  or  appropriate,  or  as  the  commission 
may  require. 

*^idi)  Any  such  joint  agreement  shall  be  held  to  be  authorized  by  the  board  of 
directors  of  any  such  carrier  if  a  majority  of  the  directors  in  office  vote  therefor. 

"(4)  A  copy  of  the  joint  agreement,  executed  in  accordance  with  the  provi- 
sions of  this  section,  shal  be  filed  as  a  part  of  the  petition. 


«( 


ACQUISITION   OF   BUCUMTIES  BT   A   CARI»SR 


(1)  Any  carrier,  injffder  to  brJ^ff  afipiit,  ^  »■  ^m^^4i^»  ^k.^.^^  the 
.  _-^       securities,  may  petmon  ine  communion  for  the  approval  of  a  plan 
to  bS"effecTea  "by  the'  acquisitionf  by  such  carrier  of  securities  issued  by  any  other 
carrier  or  carriers,  if  such  plan  has  been  adopted  by  the  board  of  directora  of  the 


"Sec.  205. 
acquifiitk^  of  securities,  may 
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petitioning  carrier.  Such  petition  aliaU  set  out  the  plan,  including  the  terma. 
»ethod»,  and  purpowi  of  the  propoieilmmuiaition  and  the  issue  of  any  new  securi- 
titea  that  imy  foe  involyed  therefn,  In  such  detail  as  the  commission  may  require. 
*■*!  P^*^  ^^^  ^  ^^^  ^  ^  adopted  by  the  board  of  directors  of  the  petitionimr 
oarrier  If  a  ma|ority  of  the  directors  in  office  vote  therefor. 

"(2)  Any  carrier,  in  order  to  bring  about  a  unification,  shaU  have  power  to 
auquure  at  any  time  securities  issued  by  a  carrier  classified  during  the  precedina 
©Mendar  year  by  the  oommisilon  as  a  class  two  or  a  class  three  carrier  if  such 
f^T*****!L*T  *^°  authorized  by  fEeliOTrt  M  directors  ottKli^umng  carrier: 
S?iJfe!/^^^S*!!JS^^  "'  r^^  ^  any  securities  so  acquired  shaU  not  be 
exereised  bylfflrWBplrmg  carrier,  directly  or  indirectly,  until  the  commission  has 
by  order  approved  such  acquisition  upon  petition  therefor  by  such  carrier.  Such 
^  l"*^!l™T.*i  *^?*  ***®  terms,  methods,  and  purpose  of  such  acquisition  and 
such  other  detais  in  respect  thereto  as  the  commission  may  require.    If  after 


hawing,  the  commission  refuses  to  approve  any  such  acquisition,  the  securities 

**'"alyel«tiiai  be^  eoMigJlilieiariBii-  dlWiiOBed  of baiilhe  carrier  :in such  manner  as 

aommSaon  ihall  prewrife©.    Any  sue!  aaquisitlon  shaU  be  held  to  have  been 


Involv* 
^  S5_  ,-,     ,^ ^ .....^ „„^  ^  „^,„  ,.^  „„^^  ^^^ 

mMmBmd-hf^MWSMWmimtom  of  the  acquiring  carrier  if  a  majoritv  of  the 

directors  in  offiw  vote  therefor. 


II 


MOTICB    AND   HBAHma^ 


Sec.  206.  (1)  The  commission  shal  give  reasonable  notice  of  the  time  and 
place  for  a  public  hearing  to  each  of  the  carriers  filing,  or  joining  in  the  filing  of^ 
*  ??**l^°*?  "S"®**  *'^"  *™®'  ^  *^®  governor  of  each  State  in  which  is  located  any 
.  part  of  the  lines  of  any  of  such  carriers,  and  to  the  executive  or  administrative 

'ftCency  of  each  such  StatC'  having  |uri8c(|clion  over  carriers  by  railroad.  Such 
caaaeij,  and  any  governor  and  agency  so  notified,  or  any  representative  desig- 
nated by  any  such  governor  or  agency,  and,  subject  to  such  rules  as  the  commis- 
sion may  prescnbe,  any  other  person  having  an  interest,  shall  be  afforded  a  reason- 
able opportunity  to  be  heard. 

'*  (2)  In  anv  proceeding  upon  a  petition  filed  under  this  title  the  commission 
inay,  in  its  discretion,  without  separate  hearing,  take  any  action  which  it  is 
authorized  to  take  under  the  provisions  of  section  20a  of  this  Act;  and  in  any  pro- 
ceeding nwjn  a  petition  filed  under  section  204  the  commission  may,  in  its  dis- 
CMStion,  without  separate  hearing,  take  any  action  which  it  is  authorized  to  take 
under  the  provisions  of  paragraphs  (18),  (19),  or  (20)  of  section  1  of  this  Act. 

(3)  Prior  to  or  at  the  time  a  petition  is  called  for  hearing,  but  not  thereafter 
except  for  |iood  cause  shown,  any  carrier  may  file  with  the  commission  an  inter- 
vener s  petition  praying  that  it  may  be  made  a  party  to  the  proposed  unification. 


II 


ORDBB  OP  TBM   COMMISBION 


Sec.  207.  (1)  If,  after  such  hearing,  the  commission  is  of  the  opinion  that 
the  proposed  unification  will  promote  the  public  interest,  in  accordance  with  the 
pwiviBiona  rf  section  202,  and  finds  that  such  provisions  of  this  title  as  are  con- 
ditions precedent  to  the  entry  of  the  order  have  been  complied  with,  the  com- 
mission ShaU  enter  an  order  approving  the  plan  or,  in  the  case  of  a  petition  under 
parapaph  (2)  of  section  205,  the  acquisition  of  securities.  The  commission  may 
approve  any  such  pkn  or  acquisition  by  the  methods  and  upon  the  terms  and 
conditions  set  forth  in  the  petition,  or  with  such  modifications  theteof,  or  by 
such  methods  or  upon  such  terms  and  conditions  (including  the  joint  or  common 
use  of  terminal  facilities  and  main-line  tracks  for  a  reasonable  distance  outside 
the  terminal,  subiect  to  the  provisions  of  paragraph  (4)  of  section  3  in  respect  to 
compensation  and  damages),  as  it  may  prescribe  in  the  pubUc  intenst.  U  the 
commission  finds,  upon  objection  of  a  holder  of  any  security  issued  by  a  carrier 
a  party  to  the  plan,  that  any  of  the  terms  and  conditions  of  such  plan  are  unfair 
or  unieflsonahle,  then  it  may  approve  such  phin  upon  such  terms  and  conditions 
as  it  finds  to  be  fair  and  reasonable. 

**  (2)  If  the  order  of  the  commission  (whether  or  not  any  intervener's  petition 
tos  been  filed)  imposes  as  a  condition  to  the  approval  of  the  proposed  unification 
that  a  earner  not  Joining  in  filing  the  petition  be  made  a  party  to  the  proposed 
unification,  the  carriers  filing  the  petition  may  report  to  the  commission  (at  any 
time  poor  to  the  date  upon  which  the  holders  of  the  voting  securities  consent  to 
the  adoption  of  the  plan  m  approved)  the  eflforts  made  by  them  -to  comply  with 
the  condition;  and  If,  after  hearing,  the  commission  is  of  the  opinion  that  the 
citiner  that  is  to  be  made  a  party  is  insisting  on  unreasonable  terms,  the  commis- 
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^sion  may  revoke  or  modify  the  condition  or,  if  requested  to  do  so  by  such  carrier, 
may  prescribe  the  terms  on  which  the  carrier  may  be  made  a  party  to  the  proposed 
unification. 

"(3)  The  carriers  and  the  commission  shall  give  due  consideration  to  the 
Inclusion  in  the  plan  of  short  and  of  weak  carriers  in  the  territory  involved. 

"  (4)  The  issue  of  securities,  or  the  assumption  of  any  obligation  or  liability 
in  respect  to  any  securities,  shall  be  subject  to  all  the  provisions  of  section  20a, 
but  such  provigions  may  be  administered  as  providfidjioaEagraph  (2)  of  section 
206,  except  that  in  no  case  shall  the  commission  authorize  the  issuance*  of 
securities  based  upon  a  capitalization  of  intangihle  values  resulting  fw 
proposed  unification. 


11 


CONSENT   OF   CARRIBBS 


Sec.  208.  (1)  An  order  of  the  commission  under  section  207  shall  not  become 
effective  unless  the  board  of  directors  and  the  holders  of  the  votfJTgsecdrilleB  of 
each  of  thecaraers  desigMtCff  thBl^in,  or,  in  the  case  of  an  acquisition  of  securities 
under  section  205  or  under  subdivision  (d)  of  paragraph  (2)  of  section  203,  the 
board  of  directors  of  the  acquiring  carrier,  coMcnt  thereto. 

*' (2)  The  board  of  directors  of  a  carrier  shaUbe  held  to  have  consented  thereto 
if  a  majority  of  the  directors  in  oflice  vote  for  the  adoption  of  the  plan,  as  approved. 

"(3)  The  holders  of  the  voting  securities  of  any  such  carrier  shall  be  held^to 
have  consented  thereto  if  a  majority  of  the  votes  to  which  the  holders  of  all 
voting  securities  are  entitled,  are  cast  in  favor  of  the  adoption  of  the  plan'^as 
approved,  at  a  special  meeting  held  for  such  purpose.  Any  such  special  meeting 
shall  be  held  and  conducted,  and  notice  thereof  shall  be  given,  in  any  manner 
lawful  for  a  specif  meeting  of  the  stockholders  of  such  carrier;  and  the  right  of 


aiw  holder  of  a  vntinjg  security  tovotp..  and  the  mimber  of  votes  whiVfr  any 
sucn  nolder  is  entitled  to  cast,  upon  any  question  aF~such  meeting,  and  the 
method  of  voting,  shall  be  determined  in  the  same  manner  and  subject  tp-tlie 
same  conditions  and  limitations  as  ILmch  question  j^ere  presented  at^tf^ecial 

^^$m oijiUch-atQckhplders.  - '  fl 

(4)  A  certificate  for  each  carrier,  under  its  corporate  seal,  signed  by  its 
president  or  one  of  its  vice  presidents,  and  attested  by  its  secretary  or  an  assist- 
ant secretary,  and  duly  acknowledged  before  a  notary  public  by  such  president 
or  vice  president  and  secretary  or  assistant  secretary,  that  its  board  of  directors 
and.  If  required  under  the  provisions  of  paragraph  (1)  of  this  section,  the  hold- 
ers of  its  voting  securities,  have  consented  thereto,  shall  be  filed  with  the  com- 
mission and  shall  be  prima  facie  evidence  of  the  facts  so  certified. 


f:|"^ 


tt 


EFFECTIVE   nATB    OF   OBDEB   OF  THE    COMMISSION 


Sec.  200.  An  order  of  the  commission  under  section  207  shall  become  effective 

?i?*Y^xl°®^^P*^*^*'^  °^  **^^^*y  ^y^  ^^^  *^®  ^^  o^  w^icli  *l^e  commission  certifies 
that  the  board  of  directors,  and,  if  required,  the  holders  of  the  voting  securities, 
of  each  of  the  carriers  designated  in  such  order  have  consented  thereto,  in  accord- 
ance with  the  provisions  of  section  208,  except  as  such  order  is  suspended  or  set 
aside,  m  whole  or  in  part,  by  a  court  of  competent  Jurisdiction  upon  suit  begun 
pnor  to  the  expiration  of  such  period. 


i( 


EFFECT  OP  ORDEB   OF  THE   COMMISSION 


Sec.  210.  (1)  On  and  after  the  effective  date  of  the  order  of  the  commission 
approving  a  plan,  each  carrier  designated  in  any.  such  order,  in  accordance  with 
such  order,  shall  have  authority  and  power  necessary  or  appropriate  to  carry 
into  effect,  and  to  do  any  and  all  acts  necessary  or  appropriate  in  order  to  carry 
mto  effect,  such  plan  as  approved;  to  issue,  sell,  or  exchange  securities,  in  accord- 
ance with  the  terms  and  conditions  and  by  the  methods,  if  any,  set  forth  in  such 
Ofder;  to  hold,  maintain,  and  operate  any  properties  acquired  by  it  pursuant  to 
such  plan;  and  to  exercise  its  franchises,  and  to  carry  on  and  to  do  any  business 
authorized  by  its  franchises,  whether  theretofore  its  own  or  acqured  by  it  our- 
suant  to  such  plan.  '        ^ 

"(2)  Any  such  carrier  and  its  oflScers,  directors,  agents,  and  employees  shall 
be  relieved  ^romthe  operation  of  the  'antitrust  laws'  as  designated  in  section  1 
Of  tneATJt  entitled"  An  Act  to  supplement  existmg  laws  against  unlawful  restraints 
and  monopolies,  and  for  other  purposes,*  approved  October  15,  1914;  from  the 
op^jtuju  of  thejrs^ sentence  of  paragraph  (12)  of  section  20a  of  this  Act;  from 
m  other  restjaiiiti.jai.IiCfiluMifliia.jaLa^^  United  States;  and 
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miMpHdiitioii)  from  all  restraints  or  prohibitions 
^  "    or  any  dwieioti  or  order  of  any  State 

.....  •mi  <■      «  _      * 
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aiittority~iii  y.  fir  as  may  be  necoMary  or  appropriate  to  enable  such*  carrier 

•■i'  iw  «tt«i«i»|,.  ffflwctom,  and.  .apiili>tO'  eatar  into  and  carry  into  effect  such  plan. 
m  in,  MtOTdiiQoe  Tittfe  m.oIi  plan  to  hold,  iiialiitein>,  and  operate  any  properties 
and  mmtbm  wyimiifdiiMa,  whether  theretofows  te  own  or  acquired  by  it  pursuant 
to  each  plan,  or  lo  Mcpire  securitiw  in  accordance  with  the  proyisions  of  para- 
;gra|>k  (2)  of  .section  »fi. 

'*jS,}  The  entry  nf  any  «d«r  by  lli«  coiniii,iMlon  under  this  title  and  the  certf- 
fitstfon  by  tte  com^miiifoii  B«d»r  uectlon  209  shall  be  conclusive  evidence  that 
the  earners  designated  in  such  order,  and  their  boards  of  directors  and  holders 
of  yoting  securities,  have  compiAcl  witti  tli«  provisions  of  tliis  title  which  are 
apphoaUe  to  such  carriers,  boardi  of  directors,  and  holders  of  voting  securities 
mm  w:iteh  are  condflion*  pvvoedtent  to  the  entry  of  such  order  and  such  certi^.ca- 

"(4)  The  title  to,  or  rigJit  or  intereil  in,  real  estalu,  vested  by  deed  or  other- 
mm  m  any  eafiier  desigiiatiMl  la  the  order  of  the  conimisBion.  shall  not  be  held 

tj^wvert  or  to^  be  to  any  way  :iBi{Mired.  by  reaMa  of  thii  tiao'  of  thia^  Act  or  of  any- 
WOBg  done  tiadw  tie  potMnnvof  liila  mu  rf  tiia*  Aif.  ot  an  order  of  tlie  eoin- 

'nUanoii  entered.  tli.6reii.adiiv:« 


i( 


■mwwmm  of  cobfok,aTO'  .imswa- 


**8»c.  211.  (1)  Upon  the  efftetive  date  of  the  order  of  the  commission  approv- 

.lag  a  piaa>  .lor  a  coqNiMto';iMi«tr  of  one  ^or  mo^'  carriers  (referred  to  in  this  titlA 
m  tlrt  'BMtfp^ai'  corporatioaa:')  Into  one  of  the  petitioning  cari'leri  or  any  other 
^•wner  e«F|MiMiAiiin  (referred  to  in  this  ttHe  as  the  'wintinuing  corporation'), 

mmpt  aarestrieted.  or  limited  in  the  plan  to  approved— 

■■  (a)  The  mi!r|lilg:'''0<iilMiiiftti«w.diH  be  htm  to  be.  merged  into,  the  continuing 

oiiniaiiitiiiB; 

'  (b)  The  continuini  corporation  shall  have  all  and  singular  the  rights,  priv- 

iiies,  powiws,  imaiii.nitiei,.  eitniftioiiii,  and  franchises  of  each  of  the  merging 
,«0iP|Hitati«iii%,..  miifi«0|:ively,  but  only  to  the  aame  extent  as  possessed  or  enjoyed 
hyp  mm  to  bo  ;|MMMailMi  aad  ea|.oyaa  ^'il'f  M  tie- same  territory  aa  in  the  case  of, 

m  mmmm^e^imi  and  penonal,  aad  all  debts  dm  oa  whatever  account, 
todadiaft  rtiMlc  mbMRiptieM  jaad  other  thinc«  in  aotioa,  belonging  to  any  of 
the  merging  corptQf»|iiMMi  ilMi  be  held  to  be  traMtensd  to  and  v^ted  ia  the 
continuing  corporatloa  without  further  act  or  deed,  aa  effectually  as  they  were 
vested  m  the  mergina  corpofatlon; 

"(d)  All  debts,  liabilities,  and  duties  of  each  of  the  merging  corporations 
'5??!'  ^T'SSSJ""  attach  to  the  contiaalag;  'eonefiilion  and  become  and  be  its 
aebta,  liabiHtlea,  and  duties  and  be  enforceable  against  it  to  the  same  extent 
as  If  such  debts,  Mabiltiea,  aad  duties  had  been  incurred  or  contracted  bv  or 
impowd  upon  it.  ^ 

*(?)  Tke  rights  of  ereditofs  aad  all  liena  upon  the  property  of  any  of  the 
mergiiM  eorporatioaa  ahaH  be  prenerved  aainpaired  and  the  respective  corpora- 
tions  Shan  be  deemed  to  ooatlaue  in  existeaoe  so  far  as  may  be  neceasarv  to 
p«serve  the  same. 

"(3)  Any  action  or  procetdiai  'poadiag.  upon  the  effeilive  'date  of  the  order 
Of  tne  commisoon,  by  or  againat  any  such  merging  corporation  may  be  prose- 
cuted to  jndgment  as  if  sudi  anfirger  had  not  been  effected,  but  the  continuing 
corporation  may  upon  motion  become  or  be  made  a  party  thereto. 


.(( 


niBSENTIMa  STOCKHOLaESa 


Sec.  212.  (1)  The  holder  of  a  share  of  capital  stock  issued  by  a  carrier  a 
P^y  *o^»  plan  approved  by  the  commission  may.  in  accordance  with  the  pro- 

jiawiw  .of  tWa  seetioa,  beeoaie'  a  disBenting  stockholder  within  the  meaning  of 
tliia  title,  M  mmh  plan  protidiia  (through  a  corporate  merger,  sale,  exchange,  or 
**S?\°''m?  »»y  ^tlie'  manner  except  through  a  corporate  consolidation)  for-^ 
^  W  The  diapoiiition  of  all  or  substantially  all  the  properties,  fianchises.  and 

other  .aaaatai'  of  sueh  carrier;  or  *r         j  , 

**(b)  The  acciilisittoB  by  such  carrier  of  properties,  franchises,  or  other  assets: 
emeept  that  the  provislaaa  of  this  subdivision  shall  not  apply  to  any  person  unless 
If  such  plan  imm  beiag  carried  out  under  State  law,  such  person,  if  he  did  not 
---^nt  thiiwtab  would  be  entitled  to  obtain  payment  in  cash  for  his  share,  and 
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except  that  this  subdivision  shall  not  be  held  to  limit  the  appUcation  of  subdivision 
(a)  of  this  paragraph. 

"  (2)  The  holder  of  any  such  share  shall  be  held  to  be  a  dissenting  stockholder 
only  if — 

i  *u**^  ^®  "^'^  registered  as  the  holder  of  such  share  upon  the  date  of  the  entry 
of  the  order  of  the  commission  approving  the  plan,  and  continued  to  be  so  regis- 
tered^ until  the  closing  of  the  books  for  the  purpose  of  the  special  meeting  at 
which  the  consent  to  the  adoption  of  such  plan  was  voted;  and 

*  (b)  He  voted  against  the  adoption  of  the  plan  at  such  meeting  or  prior  thereto 
gave  to  the  earner  of  which  he  is  a  stockholder  a  written  protest  against  the 
adoption  of  such  plan;  and 

-I  "l^i^  i^u  *'**]"  ^^^^^^  ^^y®  *^*®^  ^"*^^  meeting  he  gave  written  notice  to  such  car- 
rier that  he  does  not  consent  to  the  adoption  of  such  plan  (except  that  if  at  the 
time  of  such  meeting  any  such  registered  stockholder  is  deceased  or  under  a 
legal  disability  and  there  is  no  legal  representative  duly  authorized  to  act  for 
him,  or  if  any  such  registered  stockholder  dies  or  becomes  under  a  legal  disability 
withm  such  sixty  days,  then  such  notice  may  be  given  at  any  time  prior  to  the 
expiration  of  sixty  days  from  the  date  on  which  such  disability  is  removed  or 
the  date  on  which  a  legal  representative  is  duly  authsriaed  to  act  for  such  stock- 
holder, whichever  date  is  the  earlier). 

*'  (3)  The  petitioning  carriers,  upon  notice  filed  with  the  commission  at  any 
time  before  the  effective  date  of  the  order  of  the  commission  approving  the  plan, 
may  withdraw  and  abandon  their  petition  proposing  a  plan  as  to  which  there  is 
a  dissenting  stockholder;  but  if  not  so  withdrawn  or  abandoned,  then  on  and 
after  such  effective  date,  every  share  of  stock  which  was  registered  in  the  name 
of  a  dissenting  stockholder  prior  to  the  entry  of  the  order  of  the  commission 
approving  the  plan  and  which  continued  to  be  so  registered  until  the  giving  of  the 
aotiee  under  subdivision  (c)  of  paragraph  (2)  of  this  section  shall  be  purchased 
m  the  acquiring  or  continuing  carrier,  or§if  not  so  purchased,  taken  bv  con- 
demnation in  accordance  with  the  provisions  of  section  213. 


♦« 


BIGHT   OP   EMINENT   DOMAIN 


o,  o    ?*^ii^.^^Vpl  ^^y  ^^^^  ^^*^^  ^^^^  *«*  purchase  stock  as  required  by  section 
212  shaU  institute  proceedings,  in  the  United  States  district  court  for  a  judicial 
diatnct  withm  a  State  in  which  the  carrier  which  issued  the  stock  is  chartered 
for  the  condemnation  of  such  stock.     In  the  case  of  a  carrier  chartered  under  aiJ 

^li?^  £° *S.^^.^' *J^®?  *"P^  proceedings  shaU  be  instituted  in  the  Supreme  Court 
01  the  1/istrict  of  Columbia. 

"(2)  If  such  carrier  fails  to  acquire  such  stock  by  purchase  or  condemnation 
any  holder  of  such  stock  may,  after  the  expiration  of  90  days  from  the  effective 
date  of  the  order  of  the  commission  approving  the  plan,  institute  in  his  behalf 
proceedings  for  the  condemnation  of  such  stock  by  such  carrier.  Such  proceed- 
ings shaU  be  had  »n  the  court  which  would  have  had  jurisdiction  of  such  pro- 
ceedings if  instituted  by  the  carrier.  ^ 

''(3)  Any  carrier  authorized  by  an  order  of  the  commission  entered  under  thia 
title  to  acquire  any  property  (other  than  stock)  held  or  enjoyed  without  power 
**  •^?^i.^'^°^®"*  ?^  transfer,  or  any  right  or  interest  in  any  such  property,  may 
with  the  consent  of  the  owner  or  holder  thereof,  institute  proceedings  in  the  United 
States  district  court  for  the  judicial  district  in  which  such  property  is  located  or 
of  which  the  owner  of  such  property,  right,  or  interest  is  an  inhabitant,  for  the 
condemnation  of  such  property,  right,  or  interest.  If  such  property  is  located  in 
Di^tricf  of  Colu^biT        ^PP"*'***^'*  ™*y  ^e  made  to  the  Supreme  Court  of  the 

"(4)  Upon  the  institution  of  any  proceedings  under  this  section,  the  court 
shall  transmit,  under  its  seal,  the  petition  in  such  proceedings,  or  a  copy  thereof 
to  tiie  commission,  for  an  inquiry  and  report  to  the  court  of  the  just  compensation 
to  be  paid^for  the  stock  or  other  property,  or  right  or  interest  in  property,  to  be 
condemned  in  said  proceedings.  The  costs  of  any  proceedings  under  tMs  sec- 
tion and,  subject  to  the  approval  of  the  commission  or  the  court  (as  the  case 
may  be),  the  expenses  (including  reasonable  counsel  fees)  incurred  in  connection 

iw/x"*3lP^?f^^T?f'  ^^^^^  ^  *^^®^  against  the  condemning  carrier. 

(6)    i  he  United  States  district  courts  and  the  Supreme  Court  of  the  District 

of  Columbia  are  hereby  given  jurisdiction  to  hear  and  determine  proceedings 

for  condemnation  instituted  under  this  section,  and  to  eater  appropriate  orders 

of  condemnation  therein,  and  it  shall  be  the  duty  of  the  commission,  upon  receipt 

H.  Rept  1264, 70-1- 
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off  mny  vmh  petition,  or  a  copy  thereof,  from  any  such  court,  to  ascertain  the  just 
compematlon  to  b©  paid  for  any  such  stock,  or  anv  such  property,  right,  or 
tetensl,  ^mid  to  report  th«reon  to  the  court. 

"(§)  The  practice,  pleading,  forms,  and  modes  of  procedure  for  proceedings 
for  oondeinnation  under  this  section  (except  proceedings  by  the  commission) 
aliftU  oonform  as  neitrly  as  may  be  to  the  practice,  pleadings,  forms,  and  modes 
of  pKweoding  in  suits  In  equity,  and  the  powers  of  the  courts  of  the  iJnited  States 
to  prescribe  rules  of  proceeiiiiig  shall  apply  to  proceedings  for  condemnation 
unaiBr  this  section  to  the  same  extent  as  they  apply  to  suits  in  equity;  except 
that- — 

'*(a)  The  holders  of  stotjk  of  any  one  carrier  may  be  joined  in  one  proceeding; 

"(b)  Notice  of  any  such  petition  shall  be  given  to  the  holders  of  the  stock, 
or  their  legal  representatives,  or  to  the  owners  of  the  property  or  the  right  or 
interest  therein,  to  be  condenined,  either  by  personal  service,  or,  if  for  good 
cause  ghown  permitted  by  the  court,  by  publication  at  least  once  a  week  for  four 
iQOoeffiive  weeks  in  a  nempaper  published  in  the  judicial  district  or  in  the  Dis- 
trict of  Columbia  (as  the  case  may  be) ; 

"(c)  Ileasonabl©  notice  and  opportunity  to  be  heard  shall  be  afforded  each 
such  holder  or  owner  in  such  manner  as  the  commission  or  the  court  (as  the  case 
'may  'be)  may  prescri^be;  and 

*'(d)  The  report  of  the  commission  shall  be  treated  by  the  court  and  pro- 
eeeded  on  in  the  same  manner  as  the  report  of  a  master  in  chancery  in  a  suit  in 
equity,  and  the  court  may,  for  good  cause  shown,  hear  and  consider  additional 
eridenoe  or  remand  the  proceedings  to  the  commission  for  the  taking  of  additional 
evidence  and  further  consideration  and  report. 

**(7)  Upon  the  payment  of  the  amount  of  the  award,  or  in  the  case  of  refusal 
to  receiv©  the  amount,  then  upon  the  dep<|Bit  thereof  with  the  clerk  of  the  court, 
tlie  stuok  or  property  or  the  right  or  interest  therein  shall  be  held  to  be  transferred 
tn  the  petitioning  earner  and  to  havei>ecome  its  stock,  property,  right,  or  interest. 
In  case  of  failure  to  pay  the  amount  awarded  within  thirty  days  after  the  judgment 
or  decree  making  the  award  has  become  final  and  upon  the  deposit  with  the  clerk 
of  the  court  of  the  certificate  of  such  stock  properly  assigned  or  the  documents 
pfoperly  transferring  such  property,  right,  or  interest,  final  process  to  execute  the 
amtrd  may  be  had  by  writ  of  execution  in  the  form  used  by  the  court  in  suits  at 
common  law  in  M'tions  of  assumpsit. 


II 


TAXATION 


No  tax  shall  be  levied  or  collected  under  any  revenue  law  of  the 
United  States,  or  by  or  imder  the  authority  of  any  State  or  any  political  sub- 
dtviiiiim  thereof,  in  respect  to  any  issue,  sale,  delivery,  or  transfer  of  any  security, 
or  any  agreement  to  sell,  or  memorandum  of  sale  of,  any  security,  if  in  pursuance 
of  an  order  of  the  oomminion  under  this  title  approving  a  plan.  Gain  from  the 
■ale  or  other  diapoaition  of  property,  or  income  from  any  distribution,  in  connec- 
tion with  any  soch  unification,  shall  not  be  subject  to  tax  by  or  under  the  authority 
of  any  State  or  any  political  subdivision  thereof,  except  to  the  extent  that  money 
is  received  from  time  to  time  from  such  sale,  disposition,  or  distribution.  Any 
■iieh  unifieatton  ihaill  be  held  to  be  a  reorganization  within  the  meaning  of  that 
term  as  used  In  Part  I  of  Title  II  of  the  Revenue  Act  of  1926. 


If 


AFPLICATION   OP   EXISTING    LAWS 

"Sbc.  316.  (1)  In  the  case  of  an  application  under  paragraph  (2)  of  section  5 
the  oommisiion  shall,  if  it  is  of  the  opinion  that  it  is  in  the  public  interest,  make 
it  a  condition  of  its  further  consideration  of  the  application  that  further  pro- 
ceedings in  respect  thereto  be  in  accordance  with,  and  that  the  entry  of  any 
order  therein  be  sabJMt  to,  the  provisions  of  this  title. 

"(2)  Any  of  the  evidence  included  in  the  record  of  the  commission  in  its  pro- 
ceedings under  paragraph  (2),  (4),  or  (5)  of  section  5  and  any  abstract  or  written 
matefiala  made  by  the  commission  and  based  upon  such  evidence,  shall  be  pre- 
■raved  and  ahai  be  available  to  and  may  be  used  by  the  commission  in  its  pro- 
ceedhopB  'upon  a  petition,  filed,  under  'this  title;  but  any  such  evidence,  abstract, 
'Or  materials  m  used  shal,  by  reference  or  otherwise,  be  made  a  part  of  its  record 
in  such  proceedings. 

'SflC.  210.  The  remedies  afforded  by  this  title  shall  constitute  the  exclusive 
off  any  of  the  stockholders  of  a  carrier  in  opposition  to  the  exercise  of 
any  authority  or  power  under  this  title. 
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"Sue.  217.  The  commission  is  authorized  to  prescribe  from  time  to  time  such 
r"^«s  and  regulations  as  it  may  deem  necessary  for  carrying  out  the  provisions 

REPEALS 

Sec.  3.  (1)  Paragraphs  (4),  (5),  and  (6)  of  section  5  of  the  Interstate  Commerce 
Act  are  hereby  repealed. 

(2)  Paragraph  (2)  of  section  5  of  the  Interstate  Commerce  Act  is  hereby  amended 
/  1,  u  ^'^^  J  **^®  ®"^  thereof  a  new  sentence  to  read  as  follows:  "No  application 
shall  be  made  under  this  paragraph  after  the  enactment  of  the  Railway  Consolida- 
tion Act  of  1928;  and  the  commission  shall  apply  the  provisions  of  section  202  in 
determmmg  the  public  interest  under  this  paragraph  after  such  date." 

SHORT   TITLB 

Sec.  4.  This  act  may  be  cited  as  the  "Railway  Consolidation  Act  of  1928." 
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Ill 


VIEWS  OF  THE  MINORITY 

The  undereigniid  mombera  of  the  Committee  on  Interstate  and 

I \   Foroign  Commoree  dissent  from  the  views  of  the  mBJority  in  reporting 

H.  R.  12620.    Among  the  many  reasons  for  our  dissent  are  the  M- 

lowing: 

BILL  TOO  AMBITIOUS.  IN   ITS   SCOPE 

(1)  The  ^provisions  of  the  transportation  act  of  1920  which  relate 
to  unification  of  camera  were  hastily  and  ill  considered  and  are  ad- 
mittedly madequate.  Paragraph  2  of  section  5,  which  authorizes 
imifications  which  do  not  amount  to  consolidations  or  mergers,  is  too 
elastic  in  certain  particulars  and  too  rigid  in  others.  Paragraphs  4, 
5,  and  6  have  been  found  unworkable  for  the  reason  that  they  re- 
quire the  Interstate  Commerce  Commission  to  authorize  unifications 
only  after  the  adoption  of  a  complete  plan  for  the  consolidation  of 
all,  railways  into  a  limited  number  of  systems.  This  the  commission 
has  found  it  impracticable  to  do  .as  it  was  too  ambitious  a  plan  and 
one  that  no  man  or  commission  had  the  wisdom  or  the  foresight  to 
be  able  to  put  into  effect.  The  minority  was  willing  and  desirable  of 
joining  ,in,  the  co'rrection  of  these  defects  in  the  existing  law.  A  recom- 
.Miandation  that  this  he  done  has  been  made  by  the  Interstate  Com- 
merce Commission  in  its  report  to  Co^ngress  for  1925,  1926,  and  1927 
in  the  following  laii.guage.: 

Tbai  parsmphs  (2)  to  (6),  inclusive,  of  section  5  of  the  interetat*  commerce  ' 
act  be  aajendeci  (a)  by  omitting  therefrom  the  existing  requirement  that  we 
adopt  and  publish  a  complete  plan  of  consolidation:  (b)  by  making  unlawful 
any  coMolidation  or  acquisition  of  the  control  of  one  carrier*  by  another  in  any 
manner  whatsoever,  except  without  apeeific  approval  and  authorization;  (c)  by 
giving  m  brtjad  powers  upon  application  and  after  hearing  to  approve  or  di&. 
approve  guch  oonsohdations,  acquisitions  of  control,  mergers,  or  unlficationa  in 
any  .apppopfiate  manner;  (d)  by  giving  us  specific  authority  to  disapprove  a 
oonaolidation  or  acquisition  upon  the  ground  that  it  does  not  inchide  a  carrier 
or  all  or  any  part  of  its  property  which  ought  to  be  included  in  the  public  inter- 
est and  which  it  is  possible  to  include  upon  reasonable  terms:  (e)  by  modifvinc 
subparagraph  (b)  of  paragraph  (6)  so  that  the  value  of  the  profierties  proposed 
to  be  consohdated  .can  be  .more  expeditiously  determined:  and  (f)  by  providiuK 
that  in  the  hearing  and  determination  of  applications  under  section  5  the  results 
".??1-*'^^  *  l^t!**^^  'P  *'*®  proceeding  on  our  docket  known  as  No.  12964,  Con- 
solidation of  Ilailroads,  may  be  utilized  in  so  far  as  deemed  by  us  advisable. 

This  provision  the  majority  was  unwilling  to  adopt  but  under  the 
goise  of  meeting  this  recommendation  the  committee  has  approved 
thw  hill  which  covers  a  much  broader  field  than  the  recommendation 

and,  m  our  opmion,  deals  with  aspects  of  unification  never  considered 
by  the  commission  or  at  least  not  recommended  by  them  and  which 
•re  altogether  unnecessary  for  the  correction  of  such  defects  in  the 
existing  law  as  the  commission  has  pointed  out.  Therefore  one  of 
the  fundamental  faults  of  the  bill  is  that  it  is  too  ambitious  in  its 
scope.  Had  the  committee  confined  its  efforts  to  meeting  the 
reconam.endation  of  the  Interstate  Commerce  Commission,  even  that 
3§ 


would  have  requu-ed  a  great  capacity  to  deal  with  a  highly  complex, 
subject.  They  have  sought  by  the  bill  to  cover  to  its  remotest 
extremity  the  entire  field  of  railroad  unification.  They  have  con- 
sciously omitted  no  detail  which  might  now  or  hereafter,  in  our 
opmion,  require  legislation.  They  have  sought  to  enact  a  complete 
code  of  laws  and  to  mold  with  a  single  cast  a  system  which  would 
not  only  meet  existing  conditions,  but  be  sufficient  for  all  time. 
We  beheve  that  we  should  go  only  so  far  this  time  as  experience 
has  demonstrated  would  be  safe  and  soimd  and  that  much  danger 
is  to  be  encountered  by  going  beyond  the  point  where  experience  and 
knowledge  extend.  In  a  question  as  great  and  broad  as  the  vast 
field  of  transportation  extreme  caution  should  be  used  in  dealing  with 
the  subject.  We  should  legislate,  not  with  a  view  to  finality,  but 
with  a  reservation  to  do  only  that  which  may  be  required  by  the 
present,  and  thus  gain  experience  for  future  legislation  of  a  more 
permanent  nature.  To  do  otherwise  might  work  great  harm  and 
ultimate  disaster. 

POLICY   OF   BILL   IS   NOT   MERELY  TO   PERMIT,    BUT  TO    " ENCOURAGE" 

CONSOLIOATION 

(2)  Another  fundamental  fault  with  the  bill  is  that  it  is  written  (-^j*^*^ 
from  the  point  of  view  that  all  consolidations  are  good  and  that  all  v  ,  jA-    a 
should  be  facilitated.    The  majority,  in  their  report,  frankly  say:      ^;       L 

Argument  is  not  necessary  to  support  the  soundness  of  the  policy  of  encouraging  f v^  "^  ^n^ 
and  authorizing  the  unifications  of  railroads.  U  / 

It  is  obvious,  we  submit,  that  unifications  are  not  desirable  merely  tXi 
as  such,  and  that  a  consolidation  or  merger  may  be  productive  of 
p:feftt  harm  unless  it  is  proper  and  desirable  of  itself  and  the  public  *  ^' 
interest  adequately   safeguarded.     We   most   emphatically   dissent /^^ 
from  the  views  of  the  majority  when  they  say  that  consolidation,  * 
as  such,  should  be  encouraged.     We_do  not  believe  that  it  shonlH  be  i 
<^l\e  pohgy  of  Congress  to  invite  and  uryu  xmli^asuLK  Fn  thmw  i'h^r^.  I 
selves  at  once  into  consolidatedlsvstems.  ' 

We  believe  that  tlTis  invitation  would  be  taken  by  the  railroads 
throughout  the  country  for  them  to  hastilv  consolidatfi  their  prop- 
erties.    We  are  of  the  opinion  that  the  passage  of  a  law  that  only 
permits  the  imification  of  the  railroads  without  the  urge  is  all-sufl5cient 
and  that  consoHdation  and  unification  when  they  do  come  should 
be  by  a  graduai  and  natural  process.     It  is  very  much  to  be  feared 
that  with  the  passage  of  this  bill  there  would  be  the  most  destructive 
not  of  speculation  in  railroad  securities  that  has  ever  been  seen  in 
the  country.     As  evidence  of  the  fact  that  enactment  of  this  bill 
would  have  a  tremendous  influence  in  this  direction,  we  have  but 
to  note  the  increased  speculation  in  railroad  stocks  and  the  inflation 
m  values  since  the  vote  of  the  committee  to  report  this  bill  favorablj^l^ 
Section  203  of  the  bill  is  too  latitudinous  in  the  grant  of  powers  tb^ 
the  Interstate  Commerce  Commission.     It  clothes  the  commission 
With  practically  unlimited  discretion  m  the  allowance  of  unifications,  ^ 
which,  in  their  opmion,  may  be  in  the  public  interest.     The  commis-  0 
sion  IS  not  required  to  base  their  action  upon  a  finding  of  fact,  nor^ 
to  form  their  opmion  under  the  influence  of  any  given  set  of  priiF-l  . 
ciples.     While  the  commission  is  directed  to  consider  certain  factorsl^" 
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^!!!!^!?l!^^^  comcksion,,  the  weight  wji^^  lo  these 

fjgtopgM^  nor,  m,<teed,  iTlrmKe  eewiitial  that iiy 

WiJlglit  at  a¥li«U  be  pvee  to  any  or  all  of  them.    Surely  ConCTeM 
8l»iilii  not  delegate  to  the  commisaioii,  which  is  merely  its  acSicT 
stich  a  gcnerottt  :8h«re  of  its  own  re8.poBsibiMtie8. 

A   B^AlfKBEs'   BILL 

^l!?l-^*^i!^       iiijwe  from  tJhe  standpoint  of  aikimil^iiaii- 

ci^and ^faif^bwiieiB-diui.  th«t,M„ railroad  opeiaitors.   ™    """^-^ 

,    rhe  fflostinf  law  as  fomid  in  paragraph  6  (b)  of  section  S  of  the 

interstate.  'Oommeroe  act  is  as  foUowB: 

«olIL^JS?5S!iSl!I!  fl^S  ^^!52?!!?''  ^^^''^  ^  ***  ^"^^^  ^^e  owner  of  the  con- 
Mlidal^d  pMjIMfos  tM        with  the  outatanciiiig  atock  mt  pmr  of  such  coroora. 

ZStSSL!"*  ****®^  *•  '•^'*®  ^'^  *^«  conaolidAted  propertiSTas  aUowed  bym 

wmiiHiission.  '  ^^^^ 

,  .J**®  |*^1®P^^^^^®4  !*3^  *^®  majority  repeals  this  provision.     In  the 
biM  as  first  proposed  m  the  committee  a  section  similar  to  this  was 
lalroiMced  bnt  before  the  bill  wm  reported  it  was  stricken  from  the 
bill.     Why,  we  ask.     For  more  than  30  years  many  of  the  States 
nave  had  laws  forbiddmg  a  railroad  corporation  to  have  securities 
ontBtandmg  m  excess  of  the  valu6  of  the  properties.     No  undue 
hwdships   have   been   worked   on  any  railroad  corporation.     We 
Mieve  that  this  provision  should  be  restored  to  the  law.     There  was 
a  long  faght  waged  m  Congress  before  the  commission  was  given  the 
authonty  to  forbid  the  issuance  of  spurious  and  unnecessary  securi- 
ties.    J<mally,  section  20a  of  the  interstate  commerce  act  was  passed 
pving  the  commission  full  authority  to  approve  or  veto  anv  aDDlica- 
tion  for  issuance  of  securities.     May  we  ask  if  this  is  not  the  entering 
wedge  to  defea.t  this  very  sahent  provision  of  the  law  which  onlv  d^ 
inandfi  that  railroads  shaH  hereafter  be  honestly  capitalized?    Whv 
should  a  railroad  company  be  permitted  to  issue  stocks  and  bonds  f ^ 
m  excess  of  the  value  of  its  properties?    The  railroads  are  glad  indeed 
to  have  their  rates  set  on  value.     Why  are  they  not  willing  to  have 
their  capital  based  on  value? 

Without  the  repeal  of  this  provision  the  commission  would  not 
Have  tlie  power  to  allow  the  consolidated  corporation  to  issue  stocks 
and  bonds  m  excess  of  the  value  of  the  properties.  Will  the  com- 
mission take  the  repeal  of  this  provision  as  consent  of  Congress  for 
tliem  to  approve  issuance  of  securities  far  in  excess  of  the  value  of  the 
properties?  " 

In  considering  the  proposed  "Nickel  Plate"  consolidation  the  com- 
imssion  criticized  the  feature  of  the. plan.  wMchjfii(C5d~control  with 
prompters  who  miffhl  oto  less  than  a  niajority 'oFiBe  stock  This 
practice  condemned  in  that  case  is  legalized  by  the  pending  bill  It 
n!!^:s^i^'^  — iisiiaiice  of  nQWoliiig  stock,  nor  the  contrdTM 
numefaiBritlVious  ways  of  the  imified  corporation  by  those  who  mav 
own  httle  or  none  of  its  securities.  Our  position  is  that  sound 
public  policy  requires  that  responsibility  for  the  control  of  a  carrier 
sHould  rest  with  those  who  own  its  securities,  and  that  any  different 
system  encourages  manipulation  and  sharp  practice,  harmful  both  to 
the  pubhc  and  to  the  interests  of  the  corporation  itself. 

Ihe  bill  doea^ot forbM  the  prfl,ctfifiD  of  the  neg^„md  ingenious 

device  of  fonancial  inanipiiation  m  the  issuance  of  nonpar  value 
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stock.     We  deem  this  harmful  to  the  public  as  encouraging  stock 
jobbing  and  speculation. 
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BUTHLE88   VIOLATION   OF  STATES    RIGHTS 

(4)  The  bill,  in  our  opinion,  to  the  mind  of  any  one  who  has  any  1^     I 

regard  for  the  nghts  of  States  and  their  power  to  in  any  way  control  f*-^  l*A 
tHeir  own  creatures    should  appear  insuperable  in  the  fact  that  it  kT 

provides  for  a  ruthless  disregard  of  all  limitations  placed  uponlT^^^r 
corporations  by  the  States  under  which  they  are  organized.  .  .  1 1 Wh 

Sections  210  and  211  of  the  bill  clothe  carrier  corporations,  created*^^         ^ 
by  the  States,  with  vast  Federal  powers.     The  States,  in  the  exercise 
of  their  reserved  powers,  have  granted  certain  of  their  soverei^  i 

authonty  to  earner  corporations.     These  creatures  of  the  States  have  ' 

accepted  their  charter  powers  subject  to  strict  limitations  and  under 
corresponding  responsibilities.  ! 

For  instance,  in  the  case  of  Nfthm^kn  and  numerous  other  States,  ^ 
!]!:Trt!^?-!?''''\^!l'' i'  not  permitted  to  acquire  «  .^rr^pofinf.  fin^ 
while^t^as,  amrprobably  other  States,  the  ciM^iagatioH  le  not 
permitted^  to  operate  outside  ofjhe  State.  This  Inll  strikes  down 
these  limitations,  and  anowrOiese  artlScial  creature?  of  the^State  to 
Hold  on  to  powers  which  were  conferred  upon  them  by  the  State 
and  to  accept  greater  and  additional  powers  from  the  Federal  Govern- 
ment, though  thereby  the  corporation  may  violate  the  laws  of  its 
creation  Ihe  Nebraska  corporation  is  empowered  by  this  bill,  its 
charter  limitation  to  the  contrary  notwithstanding,  to  acquire  a 
competing  line  of  railroad.  The  Texas  corporation  is  empowered 
to  operate  in  other  States  without  regard  to  prohibitions  of  the  Con- 
stitution and  laws  of  Texas. 

We  believe  that  there  has  really  rarely  been  in  our  history  a  more 
fundaraental  invasion  of  the  rights  of  the  States  than  as  provided 
by  this  bill,  1  e  ,  the  assumption  by  the  Federal  Government  of  the 
power  to  clothe  State  corporations  with  Federal  power,  and  in  so  doing 
to  stnke  down  the  limitations  and  restrictions  provided  by  the  State 
wL  .  1  ^^^^™J,«>t'^  creatures.  It  may  well  be  doubted  that  the 
J^ederal  Constitution  permits  Congress  to  clothe  the  corporation  i 
created  by  a  State  with  powers  inconsistent  with  the  laws  of  the  i  V 
State  which  chartered  it.  ^1  J^ 

Another  ruthless  invasion  of  the  reserved  powers  of  the  States  is  (  ^ 
found  m  section  214  of  the  bill.  That  section  undertakes  to  strike  '^  ^ 
be^LrcS^^^^^      taxation,  to  specify  wherein  and  how  they  may  {^^^^ 

Fjirther  the  bill  grants  large  and  important  Federal  pois^rs  to 
to  corporations,  and  this  without  requiring  the  beneficiary  of  con- 
gressional  generosity  to  assume  any  corresponding  burdens  or  respon- 
sibihties.  In  short,  tjie  corporations  yield  no  consideration  whatever  , 
in  exchange  for  the  new  franchises  and  powers  which  are  conferred 
upon  them.  The  benefits  conferred  are  in  the  form  of  a  clean  eif t 
from  Congress.  ^ 

It  is  certain  that  the  railroad  corporations  now  enjoy  various  risrhts 
and  powers  which  neither  Congress  nor  the  States  which  chartered 
them  have  power  to  take  away.  Experience  and  modem  practice 
recognizes  that  certain  of  these  powers  exceed  what  the  public  interest 
requires  that  the  corporation  should  have.     These  powers   now  be- 
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f I   'TJplttp'l^/l' 

"^  /  '  com©  improper  aad  excessive,  the  co:rporatioii  should  be  required  to 
surrender,  as  the  price  of  availing  themselves  of  the  benefits  con- 
ferred bj  this  bill.  For  instance,  the  public  interest  seems  to  require 
that  a  carrier  corporation  should  hold  only  such  powers  as  are  reason- 
ably required  to  enable  it  to  fimction  as  such.  It  should  not  engage 
■u  dealing  in  merchandise  or  real  estate  or  in.  i|i#  banking  busm^s. 

,    -t  8|i0;iild'''be TWiiiircd'''t& give  up  such  powers  as the  consideration  for 

,|r|i„  cr  consolidation  or  merger. 

-^ I      QiJ3M»-i»rporation8  niight^  well  be  required,  as  the  price  for  the 

V»'""'M)enefits  conferred  by  this  bill,  to  accept  the  valuations  of  their  prop- 

^^y  made  bv  th.e  Intemtatf  ^011.1411111=:^^  I'l'iifllWlMliiii,  iw ff%  surrender 

the  nght  to  lave  counted,  as  an  element  of  value  upon  which  they 


»' 
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1-^**5  m,ay  earn  a  fair  return,  that  part  of  the  valuation  upon  rigliTrof  way 
'^;fc^4 — *nd  other  real  estate  wh,ich  may  be  in  excess  of  their  prudent  invest- 
^Jijr  ment  in  same. 

"A  ''"'ip|  I    The  •opport^imity  to  require  concessions  from,  the  railroad  corpora- 
\J.  1*4^''   ^J»8;,  !^^i<5'h  Congress  is  yielding  up  by  this  bill,  may  not  come  again. 

le   i -(rn^^  failure,  to^  take  hold  of  it  now  may  result  not  onlv  in  jeopardy  of 

'"■""j  ,r^l«M  public  interest,  but  in  serious  legal  difficulties  in'the  future. 
■-■t  1     The  objection  to  Federal  charters  for  rail roaJ  corporations  is  based 

' upon  ft,  regard  for  States  "rights.     But  for  that  principle,  no  doubt 

Federal  charters  would   already   lia.ve   been  conferred   upon  such 

corporations. 

We  therefore  believe  that  this  bill  is  destructive  of  competition 

.  bitweon  carriers  in  service,  as  it  will  allow  the  consolidation  of  the 

£  I         paryiel  ^  and  competing  liii«.    For  instance,  the  so-called  Loree 

*''         propo8,al,  consolidating  the  Kansa*  City  Southern,  the  Missouri,, 


( 


/t*^.' 


would  there /be  for  improving  the  service  for  the  reason  that  they 
would  get  all  of  the  business  anyway  by  running  trains  either  slow 
J  or^  fast? 

M 'tX*^  ''    ^  We  further  call  attention  to  paragraph  2  of  section  210  of  the  bill 

which  provides  among  other  things  that  any  common  carrier  and  its 
officers,  directors,  agents  and  employees  shall  be  relieved  from  the 
antitiiist  laws,  from  all  restraints  and  prohibitions  of  the  laws  of  the 
United  Stales;  and  except  in  case  of  a  corporate  consolidation  from 
all  restraints  and  prohibitions  of  the  laws  or  constitutions  of  any 
State  or  the  desires  or  orders  of  any  State  authority.  ^Jik^o  far  as  it 
may  be^  necessary  or  appropriate  to  enable  such  earner  or  its  officers, 
director,  and  agents  to  enter  into  and  carry  into  effect  such  plans. 
We  feel  that  this  is  one  of  the  most  unjustifiable  features  of  the 
bil  in  that  it  seeks  to  relieve  the  railroads  and  the  commission  flom 
the  operation  of  the  antitrust  laws  by  this  provision,  and  any  laws 
of  any  State  or  of  the  United  States  may  be  set  aside  and  declfured 
nnl  and  void  in  the  discretion  of  the  commission  if  the  commission 
were  of  the  opinion  that  it  was  necessary  to  do  so  in  order  to  carry 
out  its  w^khes  with  reference  to  unification.  No  such  broad  power 
should  be  .granted  by  Congress  tO'  any  man  or  set  of  men.  To  us  it 
seems  unthinkable  that  the  Congress  would  say  to  any  bureau  or  any 
commission  that  in  carrying  out  some  plan  or  some  purpose  that  it 
be  aiowed  to  indiicrimiEatay  and  at  will  set  aside  not  only  the  specific 
la.ir  bttt  aU  restraints  and  prohibitions  of  any  law  or  laws  of  the  United 
Statea. 
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(6)  In  the  beginning  of  the  advocacy  of  railroad  consolidWiion 
under  the  vast  scope  of  this  bill  it  was  stronglv  urged  in  its  favor  that 
It  would  care  for  and  take  into  the  consolidated  systems  all  weak  or 
short  hnes.  It  is  our  opinion  that  the  so-called  w^eak  and  short  lines 
are  as  vital  to  the  communities  that  they  serve  as  the  trunk  line  is  to 
the  community  served  by  it.  We  believe  that  these  feeders  and 
pioneers  m  the  field  of  transportation  should  he  preserved  and 
fostered  and  that  when  consolidation  does  come  and  w^hen  application 
for  consolidation  is  pending  before  the  Interstate  Commerce  Com- 
mission that  the  railroads  and  the  commission  should  be  given  to  under- 
stand distinctly  that  it  is  our  policy  that  these  short  and  weak  lines 
that  are  necessary  and  vital  to  the  economic  life  of  any  community 
should  be  taken  care  of  and  the  railroad  management  not  allowed  to 
consolidate  only  the  properties  of  the  rich,  desirable  railroads  and 
leave  these  pioneer  railroads  to  starve  and  become  streaks  of  rust  and 
these  communities  be  destroyed.  The  owners  of  short-line  rail- 
roads are  hopmg  that  they  will  be  taken  into  these  consolidated 
systems,  but  the  testimony  before  the  committee  will  not  give  much 
hope  to  their  wish.  One  witness,  representing  one  of  the  bio-gest 
groups  in  the  country,  in  his  testimony  gave  the  committee  to  under- 
stand that  if  the  Government  wanted  the  short,  weak,  and  un- 
profitable railroads  to  be  taken  care  of,  he  desired  the  Government 
to  do  that  Itself.  A  weak  railroad  this  year  may  be  a  strong  rich 
road  next  year,  mines  may  be  opened  up  along  its  way,  oil  fields  may 
be  developed,  and  ranches  turned  into  farms.  Therefore,  we  repeat 
why  the  urge  and  undue  haste  for  the  consolidation  of  railroads  when 
time  and  experience  may  develop  wholly  different  conditions. 
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(6)  This  is  a  majority  stockholders'  bill.     While  it  enable 


1 


sentrng  minority  to  obtain  payment  for  their  sitock  on  a  valuatiX,  i4  Jf  ' 

deprives  them  of  the  power  of  veto.     Minority  stockholders  who>****^ 
have  acquired  shares  in  a  corporation,  which,  xmder  its  charter,  had   I  -J-- 
no  power  to  merge  with  another  corporation,  will  find  that  suchV*^^^ 
powers  are  granted  by  this  hiU,     It  will  be  a  great  error  to  assume 
that  the  unification  of  two  or  more  carriers  will  not  be  made  in  cases 
m  which  the  control  of  all  of  the  corporations  is  held  by  a  single 
group  of  financiers,  who  wiU  show  little  regard  for  the  rights  of  the 
mmority,  and  will  be  moved  by  selfish  and  unfair  consideration  to 
themselves. 

HOPE    OF   REDUCTION   IN   RATES 

(7)  The  President  in  his  message  to  Congress  at  the  beginning  of 
this  session  stated  that  the  'Purpose  of  consoHdation  is  to  increase 
the  eaiciency  of  transportation  and  decrease  the  cost  to  the  shipper  " 
Nowhere  in  the  testimony  of  the  railroad  managers  and  experts  who 
appeared  before  the  committee  is  there  held  out  the  promise  that 
rates  and  charges  will  be  reduced  because  of  consolidation.  In  the 
beginnmg  of  the  discussion  of  the  ambitious  scope  of  this  bill  it  was 
held  out  everywhere  and  at  all  times  that  in  consolidation  great 
economies  would  come  about  that  would  be  reflected  in  the  rate 
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roiii«  iniproper  and  aicwaivo,  the  corporation  should  be  required  to 
surrender,  m  the  price  of  a¥ailing  themselves  of  the  'bflEmts  con- 
ferred by  this  bill.     For  instance,  tlie  public  interest-  seems  to  require 
that  a  carrier  corporation  should  hold  only  such  powers  as  are  reason- 
ably :r«iui;wsd  to  enable  it  to  function  as  such.     It  should  not  engage 
In  dealiBf  in  merchandise  or  real  estate  or  in.  t!M>- ban  king  "Business, 
;'t  8lio,:iil4  he  Tequirpd  Id  give  up  such ^^po were... as  the  ('onsideration  for 
Oiiiiaolid.tition  or  merger. 
Cliyiliii>-««rpo.rfttioii»  might  well  be  remiired,  as  the^  price  for  the 
■'*  bcneits  conferred  by  this  ImM.  to  accept  the  ¥.iiluation8  of  their  prop- 
erty n^ade  hw  the  I.nteii3.t#^.fl  r!f^:^i«mii.  I.'.!UWMImIiiii^  iir-tw  surrender 
-    the  right  to  have  coinM",  as  an  element  of  value  upon  which  they 
^  may  earn  a  fair  return,  that  pari  of  the  valuation  upon  rights  of  way 
«-«nd  other  real  estate  wliicli  luay  be  in  excess  of  their  prudent  invest- 
]  ment  in  same. 
.  \\    The  opportunity  to  require  conce.36.ions  from,  the  raih'oad  corpora- 
^^  ^  ,.^  J   tions,  which  Co.ngress  is  yieldi.ng  up  by  this  bill,  may  not  come  again. 
'      r        The  failure  to  tate  hold  of  it  now  may  result  not  only  in  jeopardy  of 
.     ^tbej^wblic  interest,  but  in  serious  legal  diffi.culties  in* the  future. 
\      The  objection  to  Fedeni 1  charters  for  railroacf  corporations  is  based 
upon  a  regard  for  States  "rights,.     But  for  that  principle,  no  doubt 
Federal  charters   would   already  have   been,   co,nferred   upon,  such 
corporations. 

We  therefore  believe  that  this  bill  is  destructive  of  competition 
'ibetween  carriers  in  service,  m  it  will  allow  the  consolidation  of  the 
p.ar»l,lel  ^  and  competing  lines.  For  instance,  the  so-called  Loree 
'preposal,  cxmsolidating  the  ,K,ansaft  City  .Southern,  the  Missouri, 
Kansas  ift  Texas,  and  the  Cotton  ,B«lt  would.,  in  our  opinion,  destroy 
practically  every  vestage  of  competition  in  the  territory  that  they 
ow  serve.  If  those  three  railroads  are  consolidated  what  reason 
would,  there  be  for  improving  the  service  for  the  reason  that  they 
would  get  all  of  the  business  anyway  by  running  trains  either  slow 
or  I'aS'ii  I 

We  further  call  attention  t»  paragraph  2  of  section  210  of  the  bill 
w.hich  provides  among  other  th,m,g8.  that  any  co,mmon  carrier  and  its 
officers,  directors,  agents  and  employees  sh.all  be  relieved  from  the 
antitrast  laws,  from  all  restraints  and  prohibitions  of  the  laws  of  the 
United  States;  and  except  in  case  of  a  corporate  consolidation  from 
all  restraints  and  prohibitions  of  the  laws  or  constitutions  of  any 
State  or  the  desires  or  orders  of  any  State  authority.  ^|li^o  far  as  it 
may  be  necessary  or  appropriate  to  enable  such  carrier  or  its  officers, 
directors,  and  agents  to  enter  into  and  carry  into  effect  such  plans. 
We  feel  that  this  is  one  of  the  most  unjustifiable  features  of  the 
bill  in  that  it  seeks  to  relieve  the  railroads  and  the  commission  flom 
■tie  operation  of  the  antitrast  laws  by  this  provision,  and  any  laws 
of  any  State  or  of  the  United  States  may  be  set  aside  and  declared 
null  and  void  in  the  discretion  of  the  commission  if  the  commission 
were  of  the  opinion  that  it  was  necessary  to  do  so  in  order  to  carry 
out  its  wishes  witli  reference  to  unification.  No  such  broad  power 
should  be  panted  by  Congress  to  any  man  or  set  of  men.  To  us  it 
seems  unthliikable  that  the  Congress  would  say  to  any  bureau  or  any 
eommifisioii  that  in  carrying  out  some  plan  or  some  purpose  that  it 
be  slowed  to  indiscriminate^  and  at  will  set  aside  not  only  the  specific 
law  but  all  restraints  and  prohibitions  of  any  law  or  laws  of  the  United 
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SHORT-LINE    KAILEOADS 


(5)  In  the  begiiming  of  the  advocacy  of  railroad  consolidation' 
under  the  vast  scope  of  this  bill  it  was  stronglv  urged  in  its  favor  that 
it  would  care  for  and  take  into  the  consolidated  systems  all  weak  or 
short  lines.  It  is  our  opinion  that  the  so-called  weak  and  short  lines 
are  as  vital  to  the  communities  that  they  serve  as  the  trunk  line  is  to 
the  community  served  by  it.  We  believe  that  these  feeders  and 
pioneers  in  the  field  of  transportation  should  be  preserved  and 
fostered  and  that  when  consolidation  does  come  and  when  application 
for  consolidation  is  pending  before  the  Interstate  Commerce  Com- 
mission that  the  railroads  and  the  commission  should  be  given  to  under- 
stand distinctly  that  it  is  our  policy  that  these  short  and  weak  lines 
that  are  necessary  and  vital  to  the  economic  life  of  any  community 
should  be  taken  care  of  and  the  railroad  management  not  allowed  to 
consohdate  only  the  properties  of  the  rich,  desirable  railroads  and 
leave  these  pioneer  railroads  to  starve  and  become  streaks  of  rust  and 
these  communities  be  destroyed.  The  owners  of  short-line  rail- 
roads are  hoping  that  they  will  be  taken  into  these  consolidated 
systems,  but  the  testimony  before  the  committee  will  not  give  much 
hope  to  their  wish.  One  witness,  representing  one  of  the  biggest 
groups  in  the  country,  in  his  testimony  gave  the  committee  to  under- 
stand that  if  the  Government  wanted  the  short,  weak,  and  un- 
profitable railroads  to  be  taken  care  of,  he  desired  the  Government 
to  do  that  itself.  A  weak  railroad  this  year  may  be  a  strong,  rich 
road  next  year,  mines  may  be  opened  up  along  its  way,  oil  fields  may 
be  developed,  and  ranches  turned  into  farms.  Therefore,  we  repeat, 
why  the  urge  and  undue  haste  for  the  consolidation  of  railroads  when 
time  and  experience  may  develop  wholly  different  conditions. 
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(6)  This  is  a  majority  stockholders'  bill.     While  it  enables 


sen  ting  minority  to'obtain  payment  for  their  ^tocFon  a  valuTticKiill  T 

deprives  them  of  the  power  of  veto.     Minority  stockholders  who^t^^***^ 
have  acquired  shares  in  a  corporation,  which,  imder  its  charter,  had    I  -|-- 
no  power  to  merge  with  another  corporation,  will  find  that  suchV*^**^ 
powers  are  granted  bv  this  hill.     It  will  be  a  great  error  to  assume 
that  the  unification  of  two  or  more  carriers  will  not  be  made  in  cases 
m  which  the  control  of  all  of  the  corporations  is  held  by  a  single 
group  of  financiers,  who  will  show  little  regard  for  the  rights  of  the 
mmority,  and  will  be  moved  by  selfish  and  unfair  consideration  to 
themselves. 

HOPE    OF   REDUCTION   IN   RATES 

(7)  The  President  m  his  message  to  Congress  at  the  beginning  of 
this  session  stated  that  the  "Purpose  of  consohdation  is  to  increase 
the  etticiency  of  transportation  and  decrease  the  cost  to  the  shipper  " 
Nowhere  m  the  testimony  of  the  railroad  managers  and  experts  who 
appeared  before  the  committee  is  there  held  out  the  promise  that 
rates  and  charges  will  be  reduced  because  of  consolidation.  In  the 
beginnmg  of  the  discussion  of  the  ambitious  scope  of  this  bill  it  was 
held  out  everywhere  and  at  all  tunes  that  in  consolidation  great 
economies  would  come  about  that  would  be  reflected  in  the  rate 
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structure  of  the  country.  No  testimony  before  the  committee  of  the 
railroad  managers  or  experts  held  out  any  promise  or  hope  that  there 
would  be  substantial,  if  any,  reduction  in  rates,  but  all  denied  that 
freight-rate  reduction  would  result  from  the  operation  of  this  bill. 
The  economies  in  which  the  people  are  interested  and  the  only  one 
that  they  believe  would  be  an  economy  is  such  economy  that  would  be 
reflectecl  in  the  reduction  of  rates.  If  this  be  true,  then  we  ask  what 
are  the  people  to  hope  for  from  the  passage  of  this  bill?  They  may 
eacpect  gigantic  combinations  of  railroads  and  capital  with  all  of  its 
economic  and  political  influence,  with  its  menacing  hazards,  and  its 
uncertain  destiny.  The  measure  is  in  line  with  the  policy  of  govern- 
ment favored  by  those  now  in  control  with  which  we  do  not  agree. 
The  policy  consists  of  abandoning,  or  to  use  a  more  euphonious  term, 
delegating  the  real  control  and  protection  of  the  people's  rights  to 
this,  that,  and  the  other  agency. 

Before  any  more  great  grants  of  power  are  given  to  the  commis- 
sions and  bureaus  of  the  Government  it  would  be  well  to  wait  the 
outcome  of  the  vast  power  we  have  already  lodged  in  some  of  our 
bureaus  and  commissions. 

We  further  believe  that  the  Congress  should  firmly  hold  at  all 
times  to  its  rights  to  determine  the  policies  of  the  Government  and 
the  policies  and  laws  under  which  all  of  its  creatures  shall  operate. 

For  these  and  many  other  reasons  that  we  will  later  assert,  we  can 
not  support  the  proposal. 

Sam  Rayburn. 

George  Huddleston. 

TiLMAN  B.  Parks. 

Robert  Grosser. 

AsHTON  C.  Shallenberger. 

Jacob  L.  Milligan. 

George  C.  Peery. 
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